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O R D E R 
 

Per BHAVNESH SAINI,  J .M.  :  

 This  appeal  f i led  by  the  assessee  is  di rected aga inst  the 

order of  the learned CIT (Appeals ) ,  Chandigarh dated 

19.12.2013 for  assessment  year  2008-09 conf i rming the  

penalty under sect ion 271C o f  the  Income Tax Act .   

2 .  In  th is  case  i t  was informed that  the  assessee  has  not  

deducted the  tax at  source as  required under  the  prov is ions  of  

Chapter  XVI I -B o f  the  Income Tax Act .     The  Assessing  Of f icer 

l ev ied  penal ty  under  sect ion 271C o f  the Income Tax Act  for  a 

sum of  Rs.40,254/-  v ide  separate  order.    The  assessee 

submit ted before  the  learned CIT (Appeals )  that  he  was under 

bonaf ide  bel ie f  that  TDS was not  to  be deducted on payment 
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made to  non-banking f inanc ial  inst i tut ion.    The assessee 

re l ied  upon the  decis ion of  Hon 'b le  Supreme Court  in  the  case 

o f  M/s El i  L i l ly  & Co.  ( Ind ia ) (P )  L td. ,  312 ITR 225 (SC) .    The 

learned CIT (Appeals ) ,  however,  found that  whatever  

content ion was raised has  not  been substant iated through 

evidence .    The learned CIT (Appeals )  found that  s ince  the 

assessee  has  fa i l ed to  prove  that  i t  was under  bonaf ide bel ie f ,  

therefore,  the  appeal  o f  the assessee was dismissed.  

3 .  We have heard the learned representat ives  o f  both the 

part ies  and perused the  f ind ings  of  the  authori t i es  below.    

The learned counsel  for  the  assessee  submit ted that  omission 

to  deduct  TDS was under  bonaf ide  be l ie f  that  TDS was not  to 

be  deducted on payment  made to  non-banking f inancial  

inst i tut ion as  in  the  case  of  the  banks.     The  assessee  has 

a lready been penal ized by way of  addit ion at  the t ime o f 

assessment  by  way of  d isa l lowance o f  interest  under  sect ion 

40(a ) ( ia )  o f  the  Act .    He  has  submitted that  whatever  addi t ion 

was made has  been admit ted by the  assessee  and taxes  have 

been paid  and the assessee  on real iz ing th is  mistake  has 

s tar ted to  deduct  TDS in  future .    The copy of  the  assessment 

order for  the  year  under cons iderat ion and demand created by  

the  Assessing  Of f icer  are  p laced on record.     The  copy of  the 

chal lan is  a lso f i l ed  on record to  prove  that  the  assessee 

u lt imately  accepted the  demand created as  per  assessment 

order,  which is  a lso  supported by  the af f idavi t  o f  the  assessee.     

Cons ider ing  the  submissions o f  the  part ies  and in  the  l ight  o f  

theses  mater ia ls  on record,  i t  i s  c lear  that  the  assessee  may 

be  under  the  bonaf ide  be l ie f  that  TDS is  not  l iab le  to  be 
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deducted on payments  made to  non-banking f inanc ia l  

inst i tut ion.    I t  is  we l l  se tt led  law that  the  penalty  need not  to 

be  imposed in each and every  case and discret ionary in  nature 

and the  facts  and c i rcumstances  o f  the  case  shal l  have  to  be 

taken into  considerat ion.     Sect ion  273B o f  the  Income Tax 

Act  prov ides  that  no penal ty  under sect ion 271C shal l  be 

imposable on the  person or  the  assessee  as  the  case  may be , 

for  any fa i lure  re ferred to  in  the said  provis ions,  i f  he  proves 

that  there  was reasonable  cause  for  the  said  fa i lure.     The  

c ircumstances explained by  the  learned counse l  for  the 

assessee  c lear ly  reveal  that  the  assessee  pa id  interest  to  non-

banking f inanc ia l  inst i tut ion and d id  not  deduct  tax  because 

the assessee  was under the  bonaf ide be l ie f  that  no  TDS was to 

be  deducted on the payments made to  non-banking f inancial  

inst i tut ion.     The  Assessing  Of f icer  made d isal lowance under 

sect ion 40(a) ( ia )  o f  the  Income Tax Act  and other  addi t ions 

were  a lso made in  the  assessment  order ,  which are  accepted 

by  the  assessee and the  demand raised as  per  assessment 

order has  been pa id .     Therefore,  these  c ircumstances would 

c lear ly  revea l  that  the  assessee  has  reasonable  cause  for  

fa i lure  to  comply  wi th  the prov is ions of  sect ion.    There fore ,  

in  v iew i t  be ing  a  beg inning o f  the  assessee for  fa i lure to  

deduct  tax  and then the  assessee  in  future has  s tart ing 

deduct ing  TDS would suggest  that  the  penal ty may not  be 

imposed in  the a foresa id  case.    Cons ider ing  the above 

d iscussion,  we are of  the  v iew that  the  levy of  penalty in  the 

facts and c i rcumstances  o f  the case is  not  warranted.    We 
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accord ingly set  as ide the  orders o f  the  author i t i es  be low and 

cancel  the  penalty.  

4 .  In the  resul t ,  the  appeal  f i led by the assessee is  a l lowed.  

Order  pronounced in  the  open court  on this  29 t h     day  of  

September,  2014.  

  
           Sd/-                 Sd/- 
    (T.R.SOOD)       (BHAVNESH SAINI)   

ACCOUNTANT MEMBER             JUDICIAL MEMBER 
 
Dated :   29 th September, 2014 
 
*Rati* 
 
Copy to: The Appellant/The Respondent/The CIT(A)/The CIT/The 
DR.  

 
 

Assistant Registrar,  
ITAT, Chandigarh 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 


