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SS » ITA 1961, ss 2(15), 11, 13, 80G
AY b 2009-10
HF P Department :

SPECIAL DEDUCTION —DONATION TO CHARITABLE INSTITUTION—
APPROVAL OF INSTITUTION — AUTHORITY ENTITLED TO SEE IF INSTITUTION
PRIMA FACIE ENTITLED TO EXEMPTION UNDER SECTION 11 —CHARITABLE
PURPOSE— DEFINITION — AMENDMENT WITH EFFECT FROM 1-4-2009—
LEASE OF KALYANA MANTAPAM — ACTIVITY NOT ENTIRELY CHARITABLE —
LEASE OF LAND BY TRUSTEE TO TRUST AND INVESTMENT OF HUGE SUM BY
TEE-—TRUSTEE ENABLED TO DERIVE ADVANTAGE — TRUST NOT ENTITLED TO
EXEMPTION UNDER SECTION 11—NOT ENTITLED TO RENEWAL OF REGIS—
TRATION — INCOME-TAX AcT, 1961, ss. 2(15), 11, 13, 80G. 5 -

WORDS AND PHRASES— "IN RELATION TO”.

The authors and the trustees of the assessee-trust were one SR, his wife and
two brothers. The activities of the trust included running educational insti-
tutions, free medical camps, feeding the poor during festival seasons, teaching
yoga, running hostels for students, women and senior citizens, free dispen-
sary. SR in_his capacity as the karta of a Hindu undivided family leased out
certain land to the assessee-trust which constructed a community hall on the
site at a cost of Rs. 1,42,30,000.and leased it to the Hindu undivided family -
for-a monthly rent of Rs. 1,00,066. The assessee-trust filed an application
with the Director of Income-tax (Exemptions) for renewal of approval under
section 80G of the Income-tax Act, 1961 from April 1, 2008, i.e., for the p:c-
vious year relevant to the assessment year 2009-10. The Director of Income-
tax (Exemptions) refused approval on the findings that construction and
maintenance of the community hall was a business activity and a commercial
act, that the trust having enabled SR to run a business activity-in which there
was an investmentaf Rs. 1,42,30,000 by the trust without any investment by
SR, a benefit had been provided to interested persons, that fixing the lease
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rent at the market value of the building ignoring the business capacity of the
building had given undue benefit to persons specified in section 13(2)(b), that
the trust deed did not confer any powers fto the trustees to lease out the trust
property to others or to themselves, and that the activities of the trust of
running hostels for students, women and senior citizens lost their charitable
nature in view of the proviso to section 2(15) inserted with effect from April
1, 2009. On appeal :

Held, dismissing the appeal, (i) that the definition of “charitable purpose”
in section 2(15) of the Act relevant for the assessment year 2009-10 (financial
year 2008-09) contained a proviso that the advancement of any other object
of general public utility shall not be a charitable purpose, if it involves the
carrying on of any activity in the nature of trade, commerce or business, or
any activity of rendering any service in relation to any trade, commerce or
business, for a cess or fee or any other consideration, irrespective of the nature
of use or application, or retention of the income from such activity. Section
12(1) of the Act provides that voluntary contributions received by a trust
created only for charitable or religious purposes are to be deemed as income
under section'11. If some of the objects of the trust are charitable and,some of
the objects are not charitable, such a trust will not be covered under section
12. The amended definition of charitable purpose was applicable to the asses-
See’s case. Some of the objects of the trust included relief of the poor, education

e T T . .
and medical relief but some of the objects were advancement of any other
object of general public utility. One of the objects was to provide facilities for
the training of students in cultural activities. Another object, which could be
termed as an object of general utility was to establish a community hall. open
to all communities irrespective of any religion. The construction of a kalyana
mantapa by the trust was in the nature of activity of trade. From the narra-
tion in the lease deed, it was clear that the convention centre was constructed
Jor earning income for the frust and the activify of giving the convention

~Tentre on lease was part of the nature of activity in the form of trade or

— commerce. Therefore, it could not he said that the trust existed wholly for

charitable purposes in view of the amended definition of charitable purpoge.

(i1) That if the trust was found to be violating the provisions of section

13, then the authority concerned was required to deny exemption under sec-
tion 80G. Though the actual assessment for that previous year may be made
subsequently by the Assessing Officer, the authority concerned has.to take.a
decision on the basis of the facts as available on the-date of application and the
Director of Income-tax (Exemptions) was correct in looking into the provi-
sions of section 13 while considering the application of the trust for renewal
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of approval under section 80G. The Hindu undivided family of SR was a per-
son covered under section 13(3) of the Act. Thus, investing such a huge
amount in the construction of a kalyana mantapa without having adequate
arrangement for reiaining the land for a sufficient long period, resulted in a
benefit to SR, Hindu undivided family, a person covered under section 13(3)
of the Act. Moreover, no basis had been provided for fixing the monthly rent
of Rs. 1,00,006 to satisfy that the lease rent adequately compensated the trust,
which had constructed the kalyana mantapa on the land leased out to it. In
view of the fact that the benefit was available to a person specified in section
13(3) of the Acts the income of the trust was not exempt under sections 11 and
12 and the Director of Income-tax (Exemptions) was right in not allowing
renewal of approval under section 80G.

Any activity, which directly or indirectly facilitates the rendering of any
service in relation to any trade, commerce or business, will be covered under
the proviso to section 2(15) of the Income-tax Act, which provides that the
activity of rendering any service in relation to trade, commerce or business
will make such an object of general public utility as not qualifying for charit-
able purpose.
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ORDER - scasgee-rsl ConstreEt

1 N. L. KaLra (Accountant Member)—The assessee has filed an appeal Re. 1,42,30,000 and aga:;(
. oyt entby capacity
against the order of the learned DIT (Exemptions), Bangalore dated Sep- andivide! family : L s
tember 30, 2008. { RS ot
dor geclion @

2 The grounds of appeal raised by the appellant are as under : approval unde !t;(e basis
1 o - 1 el
“(i) The order of the learned Director of Income-tax (Exemptions), 1 detaﬂs'a‘f‘.‘.d\ ?r“””‘;\ e fiv
Bangalore, is against law and facts ; the trust was eligible for recog- } frapicd e
nition. f ‘1 llsh L
(ii) Objects includes community hall : The learned Director of community B -

iasertion of the provisc
(b) Whethet any t
e trust which s U

Income-tax (Exemptions), Bangalore, erred in holding the possession
of a convention hall is a pointer to the carrying of trade business or

commerce without appreciating that the trust chose to lease it out by th ,
once for all and therefore such income is the only income from pro- 1 (c) Whether t‘nev A
perty. i the kelyana mantap ©
(iii) Benefit to interested person : The learned Director of Income- (d) Whethe L“"S

tax (Exemptions), Bangalore, erred in holding that the lease out of the i to others Of to theil\
property to a trustee constituted ‘undue benefits’ to the specified per- | (¢) Whether 10
1 vl S€

sons as per section 13(2)(b) ; he ought to have appreciated that

(i) the land belonged to the said trustee which was valuable and
hence there was a contribution.

(i) the building was constructed by the trust and the rent fixed at
Rs. 100,066 and advance paid Rs. 10 lakli+ was more than the market
value.

(iii) the rent for the land was not being paid by the trust to the
lessee; payment had ceased. ,

(iv) the monthly rent of Rs. 100,066 plus the deposit afforded a
recurring reasonable return on the capital invested by the trust.
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