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JUDGMENT PRONOUNCED ON : 7TH MAY, 2009.

JUDGVENT ( PER J. P. DEVADHAR, J.)

1. Whet her the search and seizure action
initiated against the petitioners pursuant to the
warrant of authorisation issued by the Director |Incone
Tax (Investigation) under section 132(1) of the Incone
Tax Act, 1961 ('’ Act’ for short) on 14/15-5-2008 is in
accordance wth [|aw and whether the order passed on
24/ 7/ 2008 under section 281B of the Act to attach the
i mmovabl e properties as well as the shares in the demat
account held by the petitioner No.2 is valid in |law are

the basic questions raised in this petition.



2. The petitioner No.1 is a private limted
conpany and the petitioner No.2 who is a non resident
Indian ("N.R 1.’ for short) 1is the Chairnman and
Managi ng Director ("C.MD.” for short) of t he
petitioner No.1l conpany. The petitioner Nos.3 & 4 are
the Directors of the petitioner No.1l conpany. The
petitioner No.1l conpany is engaged in the business of

manuf act uri ng and exporting pharmaceutical products.

3. The business prem ses of the petitioner No.l1
conpany as well as the residential prem ses belonging
to the petitioner Nos.2, 3 & 4 (hereinafter referred to
as ’'assessee’ for short) were searched in the |ight of
the warrant of attachnent dated 14/15-5-2008 and
incrimnating docunents found during the course of
search were attached under panchanamas drawn fromtine

to tine.

4. Thereafter, on 24/7/2008 the Deputy Director
of Income Tax (lnvestigation) issued a notice under
section 153A of the Act calling upon the assessee to
file return of inconme for the past six years. On the
sane day, i.e. on 24/ 7/ 2008 itself, the Asstt.
Comm ssioner of Incone Tax, Munbai passed an order
under section 281B(1) of the Act thereby provisionally
attaching the inmmovabl e properties of the assessee and

al so shares of various conpanies held in demat account



by the petitioner No.2. The assessee objected to the
attachnment |evied under section 281B of the Act. As
the attachnment was not lifted, the present petition is

filed.

5. M . Andhyar uj i na, | ear ned seni or Advocat e
appearing on behalf of the assessee submtted threefold

argunents, nanely: -

(a) Search and seizure action can be initiated only
if the designated authority on the basis of the
material in possession forns a reasonabl e beli ef
that there exists any one or nore of the three
conditions set out in clauses (a), (b) & (c) of
section 132 (1) of the Act. 1In the present case,
none of the three conditions existed and,
therefore, the warrant of authorisation as well
as the entire search and seizure action is bad in

| aw.

(b) Attaching the i movable / novable properties of
the assessee as well as the fam |y nenbers of the
petitioner No.2 provisionally by invoking section
281B of the Act is wholly unjustified, because,
t here were enough assets to protect the interests
of the revenue and there was no apprehension that

the assessee was trying to sell, dispose off or



(c)

6

create third party rights on the assets bel ongi ng
to the assessee with a view to thwart the
interests of the revenue in collecting the demand
that may ultimately be crystalised. 1In fact in
the present case, even after the search, there is
addition of imobvable property and, therefore,
resorting to the provisional attachnment is wholly

unjustified.

Even assuming that in the present case it was
necessary to protect the interests of the revenue
by resorting to the provisional attachnment, then
and in that event the attachment of the inmovable
properties was sufficient to cover the alleged
demand and, therefore, attachnent of the shares
held by the petitioner No.2 in the demat account

is totally unjustified.

Section 132(1) (b) & (c) of the Act to the

extent relevant to the present case reads thus:-

132.

(a)

(1) Wwere the [Director CGeneral or Director]
or the [Chief Conm ssioner or Conmi ssioner]
[or any such (Joint Director) or (Joint
Comm ssioner) as may be enpowered in this
behalf by the Board], in consequence of
information in his possession, has reason to
bel i eve that---

any person to whom a sunmons under sub-section
(1) of section 37 of the Indian Incone-Tax
Act, 1922 (11 of 1922), or under sub-section
(1) of section 131 of this Act, or a notice
under sub-section (4) of section 22 of the
India Income-tax Act, 1922, or under sub-



(b)

(c)

t hen, - -
(A
(B)

(i)

initiated

basis of

(one) a

section (1) of section 142 of this Act was
issued to produce, or cause to be produced,
any books of account or other docunents has
omtted or failed to produce, or cause to be
produced, such books of account or other
docunents as required by such summobns or
notice, or

any person to whoma summons or notice as
aforesaid has been or mght be issued wll
not, or would not, produce or cause to be
produced, any books of account or other
docunents which wll be useful for, or
rel evant to, any proceedi ng under the Indian
| ncone-tax Act, 1922 (11 of 1922), or under
this Act, or

any person is in possession of any noney,
bullion, jewellery or other valuable article
or thing and such noney, bullion, jewellery or
other valuable article or thing represents
either wholly or partly incone of property
[which has not [which has not been, or would
not be, disclosed] for the purposes of the
I ndian Income-tax Act, 1922 (11 of 1992), or
this Act (hereinafter in this section referred
to as the undi sclosed incone of property).

the Director General or Director........ or

.......... as the case may be, may authorise
any Assistant Director or Deputy Director
Assi stant Conmmi ssioner or Deputy Conmm ssioner
to

enter and search any [building, place vessel,
vehicle or aircraft] where he has reason to
suspect that such books of account, other
docunents, noney, bullion, jewellery or other
val uable article or thing are kept;

Thus, search and seizure action can be

under section 132 of the Act only if the

designated authority forns a reasonable belief on the

the information already in possession that

person to whom summons was i ssued to produce



books of account or other docunents has failed to
pr oduce the said books of account or docunent s
specified in the sumons, or (two) any person to whom a
sumons  mght be issued, will not produce any books of
accounts or other docunents which may be useful for or
rel evant to any proceedi ngs under the Act, or (three)
any person in possession of any noney, bul l'i on,
jewellery or other valuable articles which partly or
wholly represents the inconme which is not disclosed or

woul d not be di scl osed.

7. The first contention of the assessee is that
in the present case, there was neither information
received nor any reason to believe fornmed by the
designated authority that any one or nore conditions
set out in clauses (a), (b) & (c) of section 132(1) of
the Act existed before issuing the warrant of
aut horisation and, therefore, the entire search and

seizure action is ab initio void.

8. There is no nerit in the above contention
because, the revenue has produced before us the
confidential information received by the designated
authority as well as the satisfaction note recorded by
the designated authority before issuing the warrant of
aut hori sati on. The revenue has declined to furnish a

copy of the satisfaction note to the assessee on the



ground that the said note contains the name of the
informer and disclosing the nane of the informer woul d
seriously prejudice the investigation. It is not the
mandate of section 132 or any other provision in the
Act that the reasonable belief recorded by the
designated authority before issuing the warrant of
aut horisation nust be disclosed to the assessee.
Therefore, the fact that a copy of the information
received or the satisfaction note recorded has not been
furnished to the assessee cannot be a ground to hold
that the search and seizure is bad in |law. However, on
the basis of the material placed before us, it is clear
that in the present case, specific information was
received on 16/4/2008 and after holding prelimnary
enquiry, the designated authority recorded its reasons
on 13/5/2005 as to why search and seizure action is
necessary and thereafter issued the warrant of

aut hori sati on on 14/ 15-5-2008.

9. It is contended on behalf of the assessee that
none of the three conditions set out in clauses (a),
(b) & (c) of section 132(1) of the Act existed in the
present case, and, therefore, the above preconditions
set out in section 132 of the Act being not fulfilled,
the entire search and seizure operation is bad in |aw.
It is contended that always in the past the assessee

had responded to the summons issued and, therefore, the



presunption drawn by the designated authority that the
assessee may not respond to the sumons is totally
baseless. Simlarly, the investnents are nade in India
by the petitioner No.2 and his famly nenbers out of
the funds transferred fromhis foreign income brought
to India through proper banking channel. Since the
petitioner No.2 is an NNRI., the inconme earned by him
outside India is not taxable in India and, therefore,
initiating search and seizure action with a view to tax
the anount brought to India as undisclosed i ncone does

not arise at all.

10. There is no nerit in the above contention,
because, the information received in the present case
was that during the period fromFY 2001-02 to 2007-08
t he petitioner No.1l had evaded tax by claimng
deduction of business expenditure anbunting to Rs.170
crores on the ground that the said anobunts have been
paid to Cyprus / UK based conpanies towards marketing
and adverti senment expenses, but in fact the said anount
has been credited by the said Cyprus & U K based
conpanies in the private bank account of petitioner

No.2 in Cyprus.

11. In other words, the information received was
that the conpanies in Cyprus and U K. were used as a

conduit for transferring the taxable income of the



petitioner No.1l to the petitioner No.2. By claimng
deducti on of Rs. 170 «crores as mar ket i ng and
advertisement expenses paid to the foreign conpanies,
the petitioner No.1 has not paid the tax on the said
amount of Rs.170 crores. However, the said amounts
have been received by the petitioner No.2 from the
af oresai d Cyprus & U K based conpanies whi ch
represents the undisclosed incone of the petitioner
No. 2. Apart fromthe above, the information received
was that the marketing and adverti senent expenses have
been paid on the basis of fake / exaggerated invoices
which were prepared at the Powai office of the
assessee. On discreet enquiry, it was found that the
informer as well as the assessee were available at the
place nentioned in the witten conplaint received by
t he designated authority. On the basis of the
prelimnary investigation, the designated authority
formed a reasonable belief that any delay in taking
action mght result in renoval or destruction of the
evidence and accordingly after recording reasons on
13/5/2008 for initiating search and seizure action,
issued the warrant of authorisation on 14/15-5-2008.
In these circunstances, the prima facie belief fornmed
by the designated authority that the tax evasion can be
unearthed by initiating search and sei zure action woul d
be in consonance with the provisions of section 132(1)

of the Act.



12. Wiere the information is that the tax due to
the revenue has been evaded by furnishing fake or
exaggerated bills, it would be reasonable to believe
that the assessee would not disclose the actual nodus
operandi adopted for such tax evasion. Simlarly, if
the information received is that the assessee has
recei ved undi scl osed income, then it woul d be
reasonable to believe that the assessee would not
di sclose details of the undisclosed income received.
In the present case, the information received was that
the assessee has been nmanufacturing fake / exaggerated
invoices and, therefore, the designated authority was
justified in formng a belief that conditions set out
in clause (b) of section 132(1) of the Act is
sati sfied. Simlarly, the information received was
that the investnments made out of the funds brought to
India represented the undisclosed i ncome of t he
petitioner No. 2 and, therefore, the desi gnat ed
authority was justified in formng a belief that
conditions set out in clause (c) of section 132(1) of

the Act are satisfied.

13. The ar gunment t hat t he mar ket i ng and
adverti senment expenses have been allowed in the past by
the Transfer Pricing Oficer /| CIT(A) after detailed

enquiry would not affect the reasonable belief forned



by the designated authority to initiate search and
sei zure action, because, neither the Transfer Pricing
Oficer nor the CIT(A) had occasion to consider the
genui neness of the transaction fromthe point of the
petitioner No.2 being the ultimte recipient of the
anounts remtted by the petitioner No.1l as marketing
and advertisenent expenses. I n other words, the
enquiry in the past related to the existence of the
foreign customers and actual remttance of the anount
by the petitioner No.1l to the said foreign custoners.
The enquiry in the past did not relate to the foreign
custoners in turn crediting the anounts received from
the petitioner No.1 in the private bank accounts of
petitioner No. 2. Therefore, the fact that t he
remttances mnade to the foreign conpanies in the past
were through the banking channel after obtaining
requisite permssion fromR B.1. and that the Transfer
Pricing Oficer / CIT(A had allowed the claim after
investigation would not affect the reasonable belief
formed by the designated authority on the basis of the
confidential information that search and seizure action

IS necessary in the present case.

14. Strong reliance was placed by the counsel for
t he assessee on the decision of Allahabad H gh Court in
the case of Dr.D.C Srivastava v/is. DT (Inv) reported
in (2007) 112 CTR 526 (All) and the decision of the



Apex Court in the case of Union of India V/s. Ait
Jain and Anr. reported in 260 I.T.R 80 (SC). In our
opi nion, none of the above decisions support the case
of the assessee. |In the case of Dr. D. C. Srivastava
(supra), it is held that if the reason to believe cones
into existence after the i ssuance of warrant of
aut horisation, then, the entire search and seizure
would be illegal. 1In the present case, as noted above,
the reason to believe was forned on the basis of the
confidential information received prior to the issuance
of warrant of authorisation. Hence the above decision

has rel evance to the facts of the present case.

15. Simlarly, the decision of the Apex Court in
the case of Ajit Jain (supra) does not support the case
of the assessee. In that case, search and seizure
action was initiated on the basis of information
received fromC. B.l. that the assessee therein was in
possession of cash amounting to Rs.8.5 | akhs, w thout
any further enquiry. The assessee therein stated on
oath that the anbunt was fully reflected in the books
and in any event nere possession of noney would not

lead to an inference that the said anobunt was i ncome

which is not disclosed or woul d not be discl osed. I n
that context, it was held that there has to be a
rational connecti on bet ween the information or

materials and the reasonable belief. In the present



case, the anount paid by the petitioner No.1 to the
foreign conpanies was clainmed to have been received by
the petitioner No.2 and admttedly, the petitioner No.2
had brought the said ambunts to India and invested but
not disclosed in his return of incone. Thus, the
decision in the case of Ajit Jain (supra) is wholly

di sti ngui shabl e on facts.

16. Rel iance was also placed by the counsel for
t he assessee on the decision of the Calcutta H gh Court
in the case of Maheshkumar Agarwal V/s. DDIT reported
in 260 I.T.R 67 (Cal.) and the decision of the
Al | ahabad High Court in the case of Sureshchand
Aggarwal V/Is. DAT reported in 269 1. TR 22 (Al) in
support of his contention that the material found
during the course of search cannot be the basis for
issuing the warrant of authorisation and the reason to
suspect cannot be construed as reason to believe. As
noted earlier, the search and seizure action was
initiated by the revenue on the basis of the nmaterial

received before search and not on the basis of the
mat eri al received during the course of search

Moreover, the information received being specific
regarding the anount of tax evaded and the source from
which the tax evasion could be unearthed, t he
designated authority was justified in formng a

reasonable belief that search and seizure action is



necessary. Thus, the above decisions do not support

the case of the assessee.

17. The second contention of the assessee is that
the drastic provisions contained in section 281B of the
Act can be resorted to only when there are excepti onal
ci rcunst ances which warrant inmediate action to protect
the interests of the revenue, pending crystallisation
of the demand. According to the assessee, t he
provi sional attachnment cannot be levied on the nere

presunption that the mar keting and advertisenent

expenses amounting to Rs.170/- crores which were
allowed in accordance with lawin the past are |iable
to be di sal | owed. Simlarly, t he provi si onal

attachment cannot be levied on the nere presunption
that the inmmovable / novabl e properties purchased by
the petitioner No.2 and his fam |y nenbers represent
t he wundisclosed inconme, when in fact the investnents
have been made out of the funds brought into India
t hrough t he banki ng channel and the inconme derived from

such i nvestnents have been offered to tax.

18. The argunent of the assessee is that even if
the marketing and adverti senment expenses allowed in the
past are liable to be disallowed, then, the proper
course for the revenue is to adopt proceedings for

rectification or revision or reassessnent and not



resorting to the provisional attachment. It is further
contended that the petitioner No.2 being an NR 1., his
incone earned outside India is not taxable in India
and, therefore, the investnents nmade by the petitioner
No.2 and his fam |y nenbers in India out of the foreign
incone transferred to India cannot be treated as
investments made from undiscl osed i ncone of t he
petitioner No.2. It is contended that |oans from the
| ocal banks have al so been taken for the purpose of
i nvest nent . In these circunstances, it is argued that
attaching the immovable / novable properties of the
petitioner No.2 and his famly nenbers is wholly

unjustified.

19. It is true that attaching the properties of an
assessee even before the crystlisation of the demand is
a drastic step and has to be exercised only in extrene
ci rcumst ances. Whet her extreme circunstances existed
in the present case so as to levy provi si onal
attachnent under section 281B of the Act is the

guesti on.

20. I n the present case, the incrimnating
docunents seized during the course of search and
seizure operation reveal that the paynents nmade by the
petitioner No.1l to Cyprus / UK based conpani es towards

mar keting and advertisenent expenses were further



liable to be paid over to Wkrainian advertising
agencies who are in fact supposed to have advertised
the product of the petitioner No.1 in UKraine. The
docunents further reveal that the said Cyprus / WK
based conpani es have credited the amounts received from
the petitioner No.1l in the private bank account of the
petitioner No.2 in Cyprus. Moreover, during the course
of search, inconplete and / or unsigned invoices of the
foreign conpanies along with their seals / stanps were
recovered fromthe office of the petitioner No.1 (see
page 544 of the petition). These incrimnating
docunents prinma facie establish that large scale tax

fraud has been comm tted.

21. When confronted wth t he incrimnating
docunents which are seized, the petitioner No.2 while
recording his statenent on 11/6/ 2008 prom sed that he
woul d explain the entire seized materials but he left
for UK on 14/6/2008. The petitioner Nos.3 & 4 who are
ot her directors of the petitioner No.l conpany
expressed their inability to explain the sei zed
materials (see page 191 of the petition). Thereafter,
till date the petitioner No.2 has failed to furnish
requisite i nformation. In t hese ci rcunst ances,
invoking section 281B of the Act on 24/7/2008 to

protect the interest of revenue cannot be faulted.



22. The fact that the notice under section 153A of
the Act as well as the order under section 281B of the
Act have been issued on the sane date i.e. on
24/ 7/ 2008 would not affect the wvalidity of the
provi sional attachnment, because, under section 132 of
the Act it is not nmandatory that the proceedi ngs mnust
be pending on the date of invoking section 281B of the
Act . Provi sional attachnent can be levied even in
cases where the proceedings are yet to be initiated.
Therefore, issuing 153A notice and invoking section
281B of the Act on the sane day would not affect the
validity of the order passed under section 281B of the

Act on 24/ 7/2008.

23. Admttedly, the petitioner No.2 holds 97%
shares of the petitioner No.1l conpany. During the
course of investigation the petitioner No.2 admtted
(see page 247 of the petition) that till Septenber /
Cctober, 2003 he was holding 95% of the shares of
Cyprus & U K. based conpanies to whom the paynents
have been nade by the petitioner No.1l as narketing and
advertisenment conpanies. Although, the petitioner No.?2
claimte to have divested his shareholding in those
foreign conpanies and he is in no way connected wth
the said conpanies, in the absence of any explanation
given as to the circunstances in which the said foreign

conpani es have credited the anmobunts in the private bank



accounts of the petitioner No.2, the reasonable belief
formed by the designated authority t hat t he
transacti ons between the petitioner No.1 and the Cyprus
/ UK based conpani es were tax avoi dance transactions
and the anounts received by the petitioner No.2 which
is brought into India and invested, constitute
undi scl osed incone of the petitioner No.2, cannot be

faul t ed.

24. From the investigation carried out so far, it
is seen that the assessee has declined to divulge any
information as to the circunstances in which the said
Cyprus [/ UK based conpani es deposited the amunts in
the private bank account of the petitioner No.2 in
Cyprus after receiving the anobunts fromthe petitioner
No. 1. During the course of i nvestigation t he
petitioner No.2 has stoutly refused to answer the
guestions put to himby nerely stating that he being an
N.R 1. is not obliged to disclose the source of incone
earned in foreign countries. As a result, there is
delay in conpleting the investigation. Consequent |y,
there is delay in finalising the assessnent pursuant to

the notice issued under section 153A of the Act.

25. Strong reliance was placed by the counsel for
t he assessee on the decision of the Andhra Pradesh Hi gh

Court in the case of Society for |Integrated Devel opnent



in Uban & Rural Areas VIs. C/I.T. reported in 252
| TR 642 (A.P.) and a decision of this Court in the case
of Gandhi Trading Conpany V/s. C.I.T. reported in 239
ITR 337 (Bom) in support of his contention that power
under section 281B of the Act has to be used sparingly
and only if the substantive evidence gives rise to the
reasonabl e apprehension that the assessee may thwart
the interest of the revenue in collecting the ultimte
demand. None of the above decisions support the case
of the assessee, because, the substantive evidence in
the present case is the recovery of inconplete and / or
unsigned invoices of the foreign conpanies from the
of fice of the petitioner No. 1, whi ch clearly
denonstrate that the assessee had resorted to tax
evasion device and in such a case reasonable fornmed by
the officer that the assessee may thwart the interests

of the revenue cannot be faulted.

26. The third argunment of the assessee is that,
even assumng that the provisional attachnment was
necessary to protect the interests of the revenue, then
and in that event, in the facts of the present case,
attachnment of the imovabl e properties was sufficient
to cover the interests of the revenue and attachnent of
the shares in the demat account belonging to the

petitioner No.2 is wholly unjustified.



27. Whet her attachnent of the i movabl e properties
bel onging to an assessee would be sufficient to cover
the demand likely to be raised, would depend upon the
facts of each case. 1In the present case, though the
order passed under section 281B of the Act states that
the demand likely to be raised would be nore than
Rs. 100 <crores, in the affidavit in reply it s
explained that the tax wth interest and penalty
payable by the petitioner No.1 for availing deduction
of marketing and advertisenent expenses based on
fabricated invoices would be around Rs.130 crores.
Moreover, if it is held that the anpbunts brought into
India by the petitioner No.2 and invested by his famly
menbers constitute undiscl osed i nconme of the petitioner
No.2 received fromthe petitioner No.1l through Cyprus /
UK based conpani es, then, huge demands woul d be raised
against the petitioner No.2 who is CMD of t he
petitioner No.l. It is pertinent to note that the
petitioner No.2 who is CVD of the petitioner No.l1 has
declined to divulge any information, particularly, the
ci rcunst ances in which the anounts paid by the
petitioner No.1l have been deposited by the Cyprus / WK
based conpanies in the private bank accounts of the
petitioner No.2. Mreover, since the petitioner clains
to have acquired assets not only from the funds
transferred into India, but also by obtaining |oan from

| ocal banks, it is difficult to ascertain as to whether



the attachnment of the immovable properties of the

assessee woul d cover the demand likely to be raised.

28. It is pertinent to note that the petitioner
No.2 who is the CVMD of the petitioner No.1 had filed
the tax returns for AY 2002-03 to AY 2008-09 (see page
188 of the petition) declaring inconme of Rs.25,200/-,
Rs. 25,200/ -, Rs.25,200/-, Rs.66,800/-, Rs.1,17,440/-,
Rs. 15,800/- and Rs.4 crores respectively. Simlarly,
Ms.Sheila Singh had filed return of incone of
Rs. 50, 400/- in AY 2002-03, Rs.25,200/- in AY 2003-04,
Rs. 63,000/- in AY 2007-08. As against the above
income, the petitioner No.2 has invested nore than
Rs.35 crores in inmmovable properties and nore than
Rs. 60 crores in acquiring shares of various conpani es.
Since the investnments nade are disproportionate to the
known sources of inconme and the incrimnating docunents
seized during the course of search prima facie suggest
that the funds brought into India are not the foreign
income of the petitioner NO 2, but represent the
anounts received by the petitioner No.2 under the tax
avoi dance transactions between the Petitioner No.1 and
the Cyprus / UK based conpani es, the attachnment of the

i mmovabl e / novabl e properties cannot be faulted.

29. Strong reliance was placed by the Counsel for

the revenue on the Board Crcular dated 5-11-2004.



That circular was issued nerely to safeguard agai nst
the indiscrimnate use of Section 281B of the Act. In
the facts of the present case, it cannot be said that
i nvoking Section 281B of the Act is wunreasonable or
uncal l ed for, especially when the seized docunents show
that the petitioner No.2 is the masterm nd in siphoning
off the funds of the petitioner No.1 to his personal
bank account in the foreign countries through the
Cyprus [/ UK based conpanies with which he was closely
associ at ed. Whet her the petitioner No.2 continues to
be cl osely associated with those conpanies is yet to be
i nvesti gat ed. In these circunstances, attachnment of
the shares held by the petitioner No.2 in his denmat
account out of the funds brought from the foreign

conpani es cannot be faulted.

30. The decision of this Court in the case of
Gandhi  Trading (supra) which is heavily relied upon by
the counsel for the assessee, has no bearing on the
facts of the present case. No doubt, as held in that
case, attachnment as far as possible should be nade of
the inmmovable properties and attachnment of bank
accounts and trading assets should be made only as a
last resort. |In the present case, the shares held by
the petitioner No.2 in demat account are not trading
assets but are investnents nade out of funds brought to

India which prinma facie appears to be the anmounts



remtted by the petitioner No.1 (of which t he
petitioner No.2 is CVD) as marketing and adverti senent
expenses to Cyprus [/ UK based conpani es. In these
ci rcumst ances, attachnent of the shares of t he
petitioner No.2 in demat account on the ground that
they represent undisclosed incone of the petitioner

No. 2 cannot be faulted.

31. The contention that the petitioner No.2 has
| ost about Rs.29 crores on account of the attachnent of
shares in the demat account is wthout any nerit,
because, fluctuation in the prices of shares in the
share market is a natural phenonena, and, therefore,
the revenue cannot be blanmed if there is fall in the
prices of shares which are attached. However, we agree
with the counsel for the assessee that wherever the
assessee applies for sale of the attached shares and
seeks investnment of the sale proceeds in the blue-chip
shares, then, the proper officer should consider the
said request and pass appropriate orders so that no
prejudice is caused to the assessee by reason of
attachnent of shares and at the sane tine the interests
of the revenue are protected by attaching the blue-chip
shares that may be purchased out of the sale proceeds
received on sale of the attached shares. The argunent
that the assessee ought to have been permtted to shift

the security fromone banker to another banker so as to



avail higher facilities cannot be accepted, because,
the petitioner No.2 who appears to be the brain behind
the massive tax evasion is not co-operating with the
departrment in unfolding the truth. As a result of non
co-operation t he i nvestigation is hanper ed.
Consequently, there is delay in determning the demand.
In these circunstances, permtting the petitioner No.l1
conpany to enhance its liability during the course of
investigation would be detrinental to the interest of

t he revenue.
32. For all the aforesaid reasons, we sSsee no
reason to interfere with the orders inpugned in the

present petition. Accordingly, petitionis dismssed

with no order as to costs.

(SMI. RANJANA DESAI, J.)

(J. P. DEVADHAR, J.)



