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ORAL JUDGMVENT ( PER J. P. DEVADHAR, J.)

1. The basic question raised in this appeal
is, whether the Tribunal is justified in sustaining
the addition of Rs.3.17 crores as undi sclosed incone

in the hands of the appellant.

2. The Assessnent year involved herein is the

Bl ock period from 1-4-1995 to 19-12-2001.

3. The appellant is a Director of M s. Nal ani
Properties Pvt.Ltd. On 19/12/2001 the prem ses of the

petitioner as well as the premses of Ms.Nalini



Properties Pvt.Ltd. and its accountant were searched.
The search resulted in seizing the mnutes of the
Board of Directors of Ms.Nalini Properties (P) Ltd.
hel d on 22/6/ 2000, wherein it was decided to share the
profits in the ratio of 66%to the appellant and 34%

to the conpany.

4. It is pertinent to note that the appell ant
is signhatory to the said Board resolution and in
i npl enentation of the said resolution, the 66% profit
has been <credited to the |ledger account of the
appellant in the books of the conpany for the previous

year ending 31/3/2000 at Rs. 3, 17,53, 495/-.

5. Since the said anbunt was not offered to
tax in the return of incone filed by the appellant, a
show cause notice was issued calling wupon the
appellant to show cause as to why the said anount
should not be taxed and the assessnment should not be
conpl eted wunder section 145(3) of the Incone Tax Act,
1961 (' Act’ for short). The appellant contended that
he was followi ng the cash systemof accounting and
since the anount of Rs.3,17,53,495/- was not actually
received, the same was not offered to tax. The
assessing officer rejected the contention of the
appel l ant and passed a bl ock assessnent order section
158BC of the Act by holding that the appellant was

foll ow ng nmercantile system of accounti ng and,



t herefore, the anount of Rs. 3, 17, 53, 495/ - i's
assessabl e as undi scl osed incone in the hands of the
appel l ant on accrual basis. However, in view of the
fact that in the assessnment of Ms.Nalini Properties
Pvt . Ltd., the deduction of Rs.3,17,53,495/- clained
by Ms.Nalani Properties Pvt. Ltd. was disallowed
and the mtter was pending before the appellate
authority, the assessing officer taxed the anobunt of
Rs. 3,17,53,495/- in the hands of the appellant on

protective basis.

6. Chal l enging the block assessnent, t he
appellant filed an appeal before CIT(A). During the
appel | ate proceedi ngs, the appellant filed a letter on
1/9/ 2004 to the effect that it would be difficult for
him to prove his claimof changing the nethod of
accounting fromnercantile systemto cash system and,
therefore, the anmobunt of Rs.3.17 crores be treated as
undi scl osed incone of the appellant in the block
peri od. Accordingly, the appeal filed by t he
appel  ant was di sm ssed by CIT(A).

7. However, challenging the order of CIT(A)
the appellant filed an appeal before I.T. A T. By the
i mpugned order dated 17/4/2008 the Tribunal held that
the amount of Rs.3.17 crores is |liable to be taxed as
undi scl osed incone in the hands of the appellant and

that no addition is called for in the hands of the



company. Chal | enging the order of the Tribunal, the

present appeal is filed.

8. The basi c argunent of the appellant is that
firstly, no incrimnating docunents were seized from
the residence of the appellant regarding the receipt
of Rs.3.17 crores and, therefore, no addition could be
made in the block assessnent. Secondly, the question
of accrual of inconme is a matter to be considered in
regul ar assessnment and not in block assessnment, hence
addition of undisclosed income in the block period is
wi t hout any basi s, especially when M s. Nal i ni
Properties Pvt. Ltd. has recorded the transaction in

its regul ar books of accounts.

9. W see no nerit in the above contentions
because, having agreed before the CIT (A that it 1is
difficult for himto prove that he has changed the
met hod of accounting frommercantile systemto cash
system and, therefore, the amount of Rs.3.17 crores be
taxed as undi scl osed incone in the block period, it is
not open to the appellant to challenge the decision of
CIT(A) on nerits. Mreover, before the Tribunal,

the appellant had not produced any material to show
that he had in fact changed the nmethod of accounting
frommercantile systemto cash system The finding of
fact recorded by the Tribunal 1is that Ms.Nalini

Properties Pvt.Ltd. is a closely held conpany of the



appellant where the famly menbers of the appellant
are on the board of directors. The appellant was a
party to the board resolution dated 22/6/2000 and in
i npl enentation of the board resolution, the account of
the appellant was credited by the anpbunt of Rs.3.17
crores. The appellant initially clained that in the
assessnment year in question he had followed cash
system of accounting and having realised that it is
difficult to sustain his argunent, agreed before CT
(A) that the said anbunts be taxed as undisclosed

inconme in the bl ock period.

10. In these circunstances, we see no nerit in

t he appeal and the sane is hereby di sm ssed.

(V.C. DAGA, J.)

(J. P. DEVADHAR, J.)



