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ORDER
(Dated 30/09/2014)

In this orde., I am coosidering C A. No.477 af 2Or4 filed bY Mrs-

Anuradha Faiey in connection with C P, No 1a6 ol 2013 filed by

Sharmila sheRi against respondent companv, namelv, M/s B & n
ij.it"o uno orrj*i""pond;ts under Sections 23s' 237 247, 39/'
398, 402, 403 and 406 ofth€ ComPanies Ad, 1956 (the Act)

2. In the main petition, the following principle reliefs have been

(l) Declaration that lhe petitioner is the sole and abso ute owner

or 8,61,918 shares he d in Oemat A/c jointlv n the name 0r

deceased father of petitioner and the petiLioner nerse r'

rr' DeLldrolron lhar dnv esol-ton oasseo ot an 'qareholdcr)' r-eti.s o the comoanv ^ithoLt 
servrng 'al'd ottrc to th!

petilionl, n accorda"ce wrth t_e Coapa ip' AcL 1956 )
illeqaL, void and unenforceable

(iii) De;a;ation that the resolution came to be passed in thc
' nnnuar General Meetinq (AGl'4) held on 6ti Auqust, 2012'

with reqard to amendment of the Articles of the company rs

bad, illaqal, null and void and or no effect
(iv) Deciaraion that the affairs of the companv ought to be
' ' rnvestrodled as reoards l'e membeBhrp ol ih'Lomoanv and

for lht" purpose 6t Oeterm'ning the rrue ppr\ons who are

financiallv lnteresled in the success or failure whether rear 0r

apparenl of the company and who are able to control or

.nateriallv influence the po icy of the comPanv'
rvl Al rP"o Urions passeo n sha'eno ders -"Ltr'9 of t"e
' ' .onou'" w-etne-'eld o" 22 d A-g-sl /0 1 or dnY othc'

day without having servad valld notice to the pelLtronef n

accordance with the Conrpanes Act' 1956 be delve'ed to
the Hon'ble Board and cancelled and rescinded'

(vi) other orders oi injunction against the respondenls

3- In the instant company application, the main praver of thc

;pplicant is ror beinq added as partv respondent in the Lnstant

4. The brief facts, as highlighted In the instant application, are



iii)

ti)

t

.+

The aDDlican!'s father was the promoter/director of
respondent No.1 mmpany. The applicant admlttedly holds

4-800 eauitv shares in the respondent No 1 compaiv
The applicants father Late Hemeadra Prasad Barooah was
rhe sole oerson resoons ble for setling up and expansion ot
the company. The applcant's father had throe chldren, I e ,

the aoDiicant, the petitioner and Late Amrt Baroodh Thc

applica;fs father Late Hemendra P.asad Bar'oan died on

3i;' tutv, 2013, the appicant's mother Late Usha Barooah

died on 5t'Julv. 2011 and the appicant's vounqer brother
rare Amr Barooah died on 2id october, 2007 During the

ten!re of the applicant's broth€r as the Manag n9 Director of
the comoanv, the respondent No2 became a Whoe Time

Director of the comDanv. Both the fathe. of lhe dpplicant and

the brother ol the applicant had immense kust and faith on

rhe respond€n' No.2.
Tijl the ume the applicanfs father was a ive, he was at tnc
he m of the atrairs of the company and lhe applic.nt did not

od ric oa(e or Inlertere n lhe corpd_v's ad-r_ slrct'o_ ald
business on a dav to dav basis During the tenure of the

aoDlicant's brother as th€ Managinq D rector of the company,

rhr resoondenl No.z became a wnole trme Drertor of th(
,omoanv Bolh ihe lalher of rhe app|cdnt and o'ur_Fr o'th(
aoolicani nad immense trust and faith on respondent No 2

The respondent No.2 s lunctloninq as thc M|'trlrnq D rector
of the comeanv s nce 2010, e , s ncc tho I'r rr_' or lri'
aoolcant s and peutioner's father and also thcLr mother'
Alier the aDolicaot's brother passed awav on or about
ocrober 2, 2007, ror operational convenience the applicant's
father indu€ted the pelitioner as the second holder in respect

of 8,61,918 shares belonging to Late Hemendra Prasad

Barooah. Ia vlew of the non-cooperation and the conduct not

.o-d.cive to the r_lerest o'lhe "ompa1' as wpl'ds lhE

farniv, Late Hemendra Prasad Barooah tholght of
transfernng all his assets rncludinq the s!blecl sh'res o1 J'rd

in the co;oanv to Hemen Barooah Benevolent & Family

Trust. When he tried to exercise his ownership rghts ro

resoed ot the sdrd shares ana drrected lr'c octilio'et to sign

t1e delvery nstruclron sips so lhdl the <"ates 'o-ld bs
rrdnsrerrcd to da-e_ Bd-ooa aenevorenl & lomrlv rrusl
created for the benefit of al the famlY memoers, tnc
oe( (role- -el .sed to oo (h€ rdne w !h Llle-o molrve Il' 

dooJrenr rhdt Lre )rt t'onp' wdnred lo .'u o dl thL'

aforesard sha.es for n.i personaL benetLt tr, j!;; ' .q ihe



other egal heirs of Late Hemendra Prasad Barooah ln lhese
circur.stances, Late Hemendra Prasad Bdrooah was

comoelled to nle civil surt berng T5 No4l ol 2012 before

the iearaed Crv'l Judqe at lorhat Lourl, int€r drd, chdllengrnq
the sard illeoal act of the pet tione'

vr D-Ino tne rrerire or L.tp Here.ara Prd'dd tsa-ooah,

anoiher sut belng T.S No47 of 2012 was aso rled bv the
aoolicant and her fath€r against the petitioner charengrn9
the purported gift of 2,2\,230 equitv shares or Late Usha

Barooah, which the petitio.€r rs illegallv claiminq to be I ited
to her. From the condult of the petboncr it b.catne adrprv
cear that the petitioner s interested to !surp the entre
famiy weath ror her personal beneflt to the exc!usion oi
other eg timate heirs of Late Hemendra Prasad Barooah The

aoDlicant's father, in order to prevent such injustice and In

order to prolect the interests of all his hei.s, filed T S No,41

of 2012 and T,S. No.47 o12012 against the petitioner. The

said shares of Late Usha Earooah is the subject matter or a
l'rsl, Liz. l_enendrd Ba.ooah rusr, wlic_ dds _-edted bv

lhe appllcant's father aso for rhe benefit oi a the famlv

vi) The Detitioner and her hlsband were also removed from the
Board of Directo6 of the companv. Ihe petitioner was on the
Boa.d of Directors of the respondent No 1 company from
30.04.2010 to 19.09-2011. During the entire tenure of the
petitioner's dire€lorsh p, she dld not altend even one Board
meeting, The petitioner was never interested rn the
management and affairs of the companv

vii) Since 200/, respondent No.2 has been a whole rmc drrcctor
of the company. The petitioner's appoinlmcnt lettcr on the
Board of Dkeclors was also signed bv respondent No.2

During the lifetime of the petitioner's father, there was no

chdlienge to the authontv or respondent No 2 bv the
petitioner. After the death of the parents of the p€iitioner/ in
order to amass the entire wealth of late father's estate, the
petitioner has initiated frivolous proceedings bv way of
comDanv Detition filed on 23'o August, 2013, immediatelv
after the death of the father on 31" luly' 2013

v i ) The aDolcant has fu I trust ln the managemeft and contfol of
respondent No.2. The applcant wants the shares 0t the
comoanv to be devolved upon all the legitimate herrs of Late

Hemendra Prasad Bdrooah as per his wish The apprlcant has

been appointed as Director and Chairman or the Board ot

I Directors on August 30, 2013 and since then she has
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attended most of the Eoard meetinqs that were held taking
full inter€st in the affairs of the compa.v

ix) The app|cant is a proper and necessarY partv to lhp
proc€€drnqs because her rights wll oe aftecteo in the evpnr
that the petitioner is in the management and control or the
comDanv. In additioi/ rights of all other legitimate hei6 ot
her father will be severe V preludiced. The applcant's father,
oun.g nis lfef'me, .ad no con'ioence n rhe pet t oner dnd he

disowned and disinher ted the peiitioner and hef son rrom h s

estate which includes the said shares of 8,61,918 in the
name of father of the petitioner jorntv wrth tho pentoner'
The aDDlicant's father reposed full confidence on respondent
No.2 and other members of the Board of Drrectors of the
company. The applicanfs fathe. appointed respondent No 2

as ;le Execltor or his registered wilL dated 17" sePtember,
2012. Respondent No 2 is also the sole Execltor ot the .st
riri unO tuttu."nt of Late Usha Barooah dated 8th

September, 2009 Respondent No 2 ls a truslee of both the
trusts, nameLv, Hemendra Barooah Trust an0 Hemen

Barooah Benevolent & Familv Trust
)() Being the shareholde. and director or the companv/ tne

applicant is ne€essary and proper partv to the companv
petition. The applicant is eldest dauqhter of Late Hemendra
Prasad Barooah. she is legitimate heir of her father and is

entited to represent her case Therefore, the applrcant s a

necessary party to th€ Proceedings and should be added
because her Dresence is necessary to adjudicate thc issues n
the oresent proceedlngs and settle al the questLons rnvolveo
in the company Proceed ngs

under the circumstances, it has been praved that the name ot the

aoolicant be added as party in the instdnt proceedi.g beinq c P

No.186 0r 2013.

5, As agan.r lhe above conterl ons ol lhe applcanl, the
petltioner has subnritted that the aPplicant being An!radha Farlev,

elder slster of the peiitioner, v/as never interested n the affairs of
the company during the llfe time of her falher' 5he has been set up

bv resoondent No.2, i.e., Shri Somnath chatterlee' to c0!nter me
allegations of the petitioner that no one from Earooah family is in
the Boa.d of the comodnv and th€ affairs of the company are t'erng
managed by an outsider. In collusion and consprracv with
."sponoent tlo.z, the instant applLcation has been fircd bv the
applicant. The aPplicant is a plppet in the hands ot Shri Somnath



chatterjee (R'2) and is aclng at h s d ciates Th€ plrported
appointment of ihe applicant as Director and chairm.n of the
Board of Di.ectors was made after the lnstiluton of the instant
proceedings and particularly after the allegations be n9 made rn the
p€tition of non-inclusion of family member of Barooah familv in the
Board of Directors of the companv l4ost of the illegalities
complained of in the instant petition took place prior to her
purpoded appointment and no a legation has been made against
her. The applcation has been grossly delayed beng filed after
more than 9 months of hef purported appointm€nt in the Board
The Dresence oi the app icant in the nstant procccdrngs w I not be
req!ired tor adjudication of the redl disputes bctween the pa.ties
It is humbly submitted thdl the applicant is not a proper a.d
necessary party llhose presence is required for adj!dLcauon oi the
instant case, Hence, the applicat on for addition ot partv should bc
dismissed as an abuse of process of aw with costs

6. I have consider€d the above submissions and plead ngs in
course of hear ngs of the lnstant application The appllcant happens
ro be a shareholder and director n the present uoard or Direclors
of the comp€ny. Ihe applicant's fdther was lhe soe person tor
settinq up and development of the company. During hrs litetime, hc
was lhe Chairman and Managing Director of the Companv and
mdjority of the existing Board of Directors ncudng respondent
No.2 were apponted at his behest. D sputes arosc bctwee. th.
father of the petitione. and the petitioner herscll .€9ard n9 jo nt
sharehodng of 8,61,918 shares on tlre grolnd thal lhe father of
the pet 0oner wanted to put the subject shares ln the trust ror the
common benefit of all lhe beneficiarles of such trust, whlch the
Detitioner stiffly opposed and did not permit Asaresut, late tather
of p€titioner, durinq his lifetnnc, was compeled to fie civil suit
beinq T.S. No.41 or 2012 b€forc the Learned Civi Judge at lorhat
Co!rt challeng!ng the said iliegd act ot the petitionor llr{: matter is
s il suDr-o ce oplorp t^e Hon L _ C . iuog' or Jvr' -l
pel tro_. re-e cnolenoe doour

/i:.',/' ':):. subject shares asklng for rel er to dec are the petit onef as sole and
':./ ," ,: absolute ovvner of the slbject shares. The peutoner has aso

. - chdllenged lhe amendment o'etslrnq Anrle 45 o'Airlles of
i:) ' ", 

Association (AoA) of the companv and replacing the same with

- ;:".: Article 43 causing prejudice to the interest of the peutoner. Theso
issues involved including the owneBhip of gifted sharcs in favour of
the petitionor to the tune oi 2,21,230 sharcs cdimed to be grted
by her moiher, are pending n civ l sliits before tlrc l a a! lligc
in lorhai Court in T.S. No.4l of 2012 and T.S. No.47 oi 2012
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aod| st t_e peut on-r. l_e app rcanr ', d rega he'- of tne esldlL o'
r;e dec.aseo -athp ano benq or-pi'or a-d sna-eho'dp- o" he

company, her presence is requ red for effecuvelv adjudicat n9 and

deidino on the ouestions and issues involved i. the lnstant

Detrtion. Accordingly, I am of the considered oprlron lhaL lhe
;oohcant constitures necessarv partv tot effectrve adludrLatron of
the pending companY petiton and as a tesult, the ptaver fot

rnclusion oathe aoo|cant as a parlv respondent in the perruon is

herebv a lowea. The necessa-y ane^omelt ol the oetrtro_ 1dr' be

catrie; oui by the pelitioner ror effective adludicaton n the sdid

7. The companv applicaton beinq cA- No 4// or 2014 is

allowed on the above lerms wrth no order as to coslE

9dl-
IA BANDOPADHYAY]

.ERTIFTED ro B!I9199!l
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