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9�.�(�� ��� ���� 4�� ����� ����� �������� &�� �:� �4 � ���:�	��� ����� ��� �� ����	����
��2��� �� ��*����� ��� �� ���0����	����� ���� ����� ���� ��*�4��� ������ 4��
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����4*������������������	����	�������������2��!����������!�����������
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���*��!�����!����������������	��������#��;������������	�4�����������������
��2�� 	���!��� ��:������� ����� ���� ���� ���� ����������� ���2� ��� ��� ������ ���	��
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��� ��*� ������� �����	�� ��	��� ��� 	����	� ��� 4�� ������� ��� ���� ���������� ���
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����������������������	�4�������������������8����������������������5�����6�
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����������!� ����������� ���� ����� ����� ���� ����������!� ���������� ����
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�������������� ��������� ��	� �����������������!������� ����	����	�������
��������������!�������������	����������*���������!�������������H�
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19. From the aforesaid judgments it is clear, a distinction has been made between a 

transfer of a right in a copyright and transfer of a right in a copyrighted article. In 

view of the language employed in sub-clause (v) to Explanation 2, the question is not 

whether what is transferred is a right in a copyright or a copyrighted article. The real 

question is whether the consideration paid to the owner or a licensor of a copyright, 

for permission to use the software/computer programme is a consideration for 

transfer of any right in respect of a copyright and falls within the mischief of the 

definition of 'Royalty'. This is clear from the wordings in section 9 of the Act, which 

reads as under :-  

"(1) The following incomes shall be deemed to accrue or arise in India:- 

(vi) income by way of royalty payable by-  

.................................. 

(b) a person who is a resident, except where the royalty is payable in respect of 

any right, property or information used or services utilised for the purposes of a 

business or profession carried, on by such person outside India or for the purposes 

of making or earning any income from any source outside India;  

.................................. 

[Provided further that nothing contained in this clause shall apply in relation to so 

much of the income by way of royalty as consists of lump sum payment made by a 

person, who is a resident, for the transfer of all or any rights (including the 

granting of a licence) in respect of computer software supplied by a non-resident 

manufacturer along with a computer or computer-based equipment under any 

scheme approved under the Policy on Computer Software Export, Software 

Development and Training, 1986 of the Government of India]  

Explanation 2 - For the purposes of this clause, "royalty" means consideration 

(including any lump sum consideration but excluding any consideration which 

would be the income of the recipient chargeable under the head "Capital gains") 

for-  

(v)  the transfer of all or any rights (including the granting of a licence) in respect of 

any copyright, literary, artistic or scientific work including films or video tapes for 

use in connection with television or tapes for use in connection with radio 
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broadcasting, but not including consideration for the sale, distribution of 

exhibition of cinematographic films; or  

(vi)  the rendering of any services in connection with the activities referred to in sub-

clause (i) to (iv), (iva) and (v)  

[Explanation 3. For the purposes of this clause, 'computer software' means any 

computer programme recorded on any disc, tape, perforated media or other 

information storage device and includes any such programme or any customized 

electronic data] 

.................................. 

[Explanation - For the removal of doubts, it is hereby declared that for the 

purposes of this section, income of a non-resident shall be deemed to accrue or 

arise in India under clause (v) or clause (vi) or clause (vii) of sub-section (1) and 

shall be included in the total income of the non-resident, whether or not,-  

(i) the non-resident has a residence or place of business or business connection in 

India: or  

(ii) the non-resident has rendered services in India."  

20. Income by way of 'Royalty' is liable to tax. The second proviso to Clause (vi) 

makes it clear that any lump sum payment made by a resident for the transfer of all or 

any lights including granting of a licence in respect of computer software supplied by 

a non-resident manufacturer along with a computer of computer based equipment 

under any scheme approved under the Policy on Computer Software Export, Software 

Developments and Training, 1986 of the Govt., of India, would not constitute 

'Royalty'. For the purpose of the said section, the computer software supplied by a 

non-resident to a resident falls within the definition of 'Royalty'. If the case falls under 

the proviso it is out of the definition of the 'Royalty'. Therefore, it is clear that the 

consideration paid for supply of a software by a non-resident to a resident is a 

software (sic. royalty) unless it falls within the section proviso. 

21. Therefore, any computer software sold on the shelf falls under the; second proviso 

and the consideration paid thereon falls within the mischief of 'Royalty' as defined in 

the said proviso. It is in this background, we have to look into clause (v) of 

Explanation 2. Under Explanation 2, for the purpose of clause (v), 'Royalty' means 

consideration (including any lump sum consideration but excluding any consideration 

which would be the income of the recipient chargeable under the head "Capital 

gains"). In other words, one of the tests to be applied is whether the consideration : 

paid would fall within the definition of capital gains. If the consideration paid do not 

fall within the definition of capital gains and do not fall within the second proviso, 
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then the said consideration would be 'Royalty' for the purpose of this clause, as 

defined in Explanation 2.  

22. Similarly, clause (v) deals with copyright, literary, artistic or scientific work and 

the consideration for the transaction of all or any rights (including granting of 

licence) in respect of any copyright, literary, artistic or scientific work as 'Royalty'. 

Similarly, what is excluded from the definition of Royalty' are consideration for the 

sale, distribution or exhibition of cinematographic films. Whereas, it expressly states 

the rendering of any services in connection with the activities referred to in sub-

clauses (i) to (iv) (iva) and (v) also constitutes 'Royalty'. For the purpose of this 

provision, any rights includes granting of a licence, it should be in respect of any 

copyright. It is not a right in copyright. Therefore, the words "in respect of assumes 

importance for the proper understanding of what the legislature meant in defining 

'Royalty' as they have done in Explanation 2. The argument is that it is only the 

consideration paid for transfer of a right in the copyright, which would constitute 

'Royalty' and any consideration paid for the transfer of a copyrighted article do not 

involve any transfer or right and therefore, it is outside the scope of 'Royalty' as 

appeared in Explanation 2. The said argument is based on the aforesaid two decisions 

referred to supra. In the entire discussions in the aforesaid two cases, the words used 

in Clause 5 namely, "in respect or, is not noticed and not discussed. It is well settled 

law that the legislature is deemed not to waste its words or to say anything in vain. A 

construction which attributes redundancy to the legislature is not acceptable except 

for compelling reasons. The Courts always presume that the legislature inserted every 

word thereof for a purpose and the legislative intention in that every word of the 

statute should have effect. The intention of the legislature is primarily to be gathered 

from the words used. The words of a statute are first understood in their natural, 

ordinary or popular sense and phrases and sentences are construed according to their 

grammatical meaning, unless that leads to some absurdity or unless is something in 

the context, or in the object of the statute to suggest the contrary. The right way is to 

take the words as the legislature has given them, and to take the meaning which the 

words given naturally imply, unless where the construction of those words is. either by 

the preamble or by the context of the words in question controlled or altered. In this 

context it is necessary to know the meaning of the words "in respect of used in the 
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aforesaid provision. In fact this phrase has been the subject matter of interpretation 

by the Apex Court as well as the High Court.  

23. The Apex Court in the case of Shahdara (Delhi) Saharanpur Light Railway Co. 

Ltd. v. Upper Doab Sugar Mills Ltd. and anotehr, reported in AIR 1960 Page 695, 

held as under:-  

"We do not propose, however, to rest our decision on this narrow question of 

haulage from the station platform to point A, as in our view the assumption made 

above as regards the definition of terminals in S. 3(14) is not justified. The 

definition as has already been stated is in these words. "Terminals" includes 

"'charges in respect of stations, sidings, wharves, depots, warehouses, cranes and 

other similar matters, and of any service rendered thereat". Thus two classes of 

charges are included in the definition. The first is "charges in respect of stations, 

sidings, wharves, depots, warehouses, cranes and other similar matters." The 

second is "charges in respect of any services rendered thereat". Whether or not 

therefore any services have been rendered "threat" that is, at the stations sidings, 

wharves, depots, warehouses, cranes and other similar matters the other class of 

terminals in respect of these stations, sidings, wharves, depots, warehouses, cranes 

and similar other matters remain. A further question thus arises as regards the 

interpretation of the phrase "in respect of". Does it mean charges for the mere 

provision and maintenance of stations, sidings, depots, wharves, warehouses, 

cranes and other similar matters are the terminals or does it contemplate charges 

only for use of sidings, stations, wharves depots, warehouses, cranes and other 

similar matters? The words "in respect of" are wide enough to permit charges 

being made as terminals so long as any of these things, viz., stations, sidings, 

wharves, depots warehouses, cranes and other similar matters have been provided 

and are being maintained. The question is whether the import of this generality of 

language should be cut down for any reason. It is well settled that a limited 

interpretation has to be made on words used by the legislature in spite of the 

generality of the languages used where the literal interpretation in the general 

sense would be so unreasonable or absurd that the legislature should be presumed 

not to have intended the same. Is there any such reason for cutting down the result 

of the generality of the language used present here? The answer in our opinion 

must be in the negative. It is true that in many cases stations, sidings, wharves, 

depots warehouses, cranes and other similar things will be used and it is arguable 

that in using the words "in respect of" the legislature had such user in mind. It is 

well to notice however that the legislature must have been equally aware that 

whereas in some cases accommodation provided by stations will he used, in, some 

cases sidings will be used, in other wharves, in others warehouses and in other 

cases cranes, and in certain cases several of these may be used, in most cases there 

will be no use of all of these. From the practical point of view it is impossible to 

regulate terminate charges separately in respect of user of each of these several 

things mentioned. When therefore the legislature authorised the Central 

Government to fix terminals as defined in S. 3(14), the intention must have been 

that the terminals leviable would not depend on how many of these things would be 

used. It is also worth noticing that the user of a depot, warehouse and cranes 

would necessarily mean some service rendered "threat". If terminals did not 

include charges in respect of the provisions of depots, warehouses, cranes unless 
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these were used, there would be no need of including these in the first portion as 

they would be covered by the second part of the definition viz., "of any services 

rendered threat". For from being there any reason to cut down, the consequence of 

the generality of language used viz., "in respect of, there is thus good ground for 

thinking that the legislature used this language deliberately to cut across the 

difficulty of distinguishing in a particular case as to which of these things had been 

used or whether any of them had been used at all. Innumerable people corry goods 

over the Railways and many of them for the purpose of the carriage make use of 

the stations, sidings, wharves, depots, warehouses, cranes and other similar 

matters, while many do not. Though at first sight it might seem unreasonable that 

those who had not used would have to pay the same charge as those who had made 

use of these, it is obvious " that the interminable disputes that would arise between 

the Railway Administration and the Railway users, if the fact of user of stations, 

sidings and other things mentioned had to determine the amount payable, would be 

unhelpful not only to the Railway Administration but also to the using public. The 

sensible, way was therefore to make a charge leviable for the mere provision of 

these things irrespective of whether any use was made thereof. That was the reason 

way such wide words "in respect of was used. We are therefore of opinion that the 

words "in respect of" used in section 3(14) mean for the provision of and not "for 

the user of."  

24. The High Court of Bombay in the case of Anusya Vithal v. J.H. Mehta, Addl. 

Authority Under Payment of Wages Act, bombay and another, reported in AIR 1960 

(Bombay) 201 held as under :  

"4. Another requirement of a payment to fall within the term "wages" is that it must 

be "in "respect of employment or work done in such employment." The expression 

"in respect of" means "attributable to" [see Asher v. Seoford Court Estates Ltd. 

[1950 A.C. 508, 526] or, if it is given a wider meaning, "relating to or with 

reference to" [see Tolaram Relumal v. State of Bombay (1955) 1 SCR 158 at P. 

165: (AIR 1954 466 at p.499). The payment must, therefore, be attributable to 

employment, that is, engagement in work, or to work done. During the period of 

lay-off, the employer is not in a position to provide work and the employee cannot 

insist on work being provided or wages being paid to him. The employee is also not 

wider any duty to work for his master or even to present himself for work. He has 

to present himself for work if he desires to claim compensation (see S. 25E of the 

Industrial Disputes Act). But he has an option in the matter. If he remains absent, 

he will not be entitled to compensation, but he will not lose the right, which he 

possesses under the standing orders, of reinstatement when the normal working is 

resumed. The employer cannot insist, on his attendance and there is also no 

obligation upon 1dm to provide work or to pay wages even if the worker presents 

himself for work. In order to escape liability for compensation, the employer may 

provide the worker with alternative employment, but the worker is not bound to 

accept it. If he does not accept it, he will not be entitled to claim lay-off 

compensation, but he will not lose his right of reinstatement when the lay-off ends. 

The compensation for lay-off is, therefore, paid in respect of a period when no 

work is done and when in fact there is no liability on the employer to provide work 

and on the employee to do work. It is not paid as additional remuneration for work 

done previously. It cannot, therefore, be said to be attributable to the employment 

of a worker or to the work done by him. It is made payable in order to mitigate or 
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reduce the hardship caused by reason of unemployment or temporary loss of 

employment. Consequently, it cannot be said to be a payment "in respect of 

employment or work done in such employment."  

25. The High Court Patna in the case of Commissioner of income tax vs. Chunnilal 

Rameshwar Lal, reported in AIR 1968 Patna page 364 held as under :  

"It is well known that the expression "in respect of is of wider connotation than 

the word "in" or "on". Hence, a class of municipal tax, though not a tax on the 

premises or buildings, may nevertheless be a tax in respect of the premises or 

building used for the business. Hence, the payment of the impugned amount of Rs. 

125 as professional tax under section 150A read with (section 82(1)(ff) of the 

Municipal Act is in substance a municipal tax in respect of the business premises, 

and is covered by clause (ix) of sub-section (2) of section 10 of the Income-tax 

Act. The assessee is entitled to get allowance for the same under section 10(1) of 

the Indian Income-tax Act, 1922. The Appellate Tribunal was right in giving 

allowance to the assessee for a sum of Rs. 125 paid by him under the Bihar and 

Orissa Municipal Act, 1922."  

26. The Apex Court in the case of Union of India v. Vijay Chand Jain, reported in 

AIR 1977 SC page 1302 held as under:-  

"4. The contravention alleged is of section 4(1) which prohibits, inter alia, sale of 

any foreign exchange. Foreign exchange as defined in section 2(d) means foreign 

currency. Under section 23(1B) any currency, security, gold or silver, or goods or 

any other money or property "in respect of which" the contravention has taken 

place is liable to be confiscated to the Central Government. The currency 

confiscated this case was Indian currency. The question is whether the Indian 

currency constituting the sale proceeds of foreign exchange seized from the 

respondent was currency in respect of which the contravention had taken place. 

The words "in respect of" admit of a wide connotation; Lord Greene M.R. in 

Cunard's Trustees v. Inland Revenue Commissioners (1946) 174 LT 133 calls 

them colourless words. This Court in S.S. Light Railway Co. Ltd. v. Upper Doab 

Sugar Mills Ltd. (1960) 2 SCR 926=(AIR 1960 SC 695) construing these words in 

section 3(14) of the Indian Railways Act, 1890 has held that they are very wide. It 

seems to us that in the context of section 23(1B) "in respect of" has been used in 

the sense of being 'connected with' and we have no difficulty in holding that the 

currency in respect of which there has been contravention covers the sale 

proceeds of foreign currency, sale of which is prohibited under section 4(1). The 

intention of the legislature is clear from the explanation to sub-section (1B) of 

section 23 which provides that "for the purposes of the sub- section properly in 

respect of which contravention has taken place shall include deposits in a bank 

where such property is converted into such deposits." If for this sub-section any 

property in respect of which a contravention has taken place includes deposits 

into which the property may be converted and can be reached even where the 

deposits are in a bank, it is not reasonable to think that the sale proceeds in 

Indian currency of any foreign exchange would be outside the scope of section 

23(1B) and therefore not liable to be confiscated. In our opinion the High Court 

was wrong in quashing the order of confiscation which we consider valid and 

lawful"  
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27. The words "in respect of" denotes the intention of the Parliament to give a 

broader meaning. The words 'in respect of admit of a wide connotation, than the 

word "in" or "on". The expression "in respect of" "means attributable to" If it is 

given a wider meaning "relating to or with reference to", it has been used in the 

sense of being 'connected with'. Whether it is a fiscal legislation or any legislation 

for that matter, the golden rule of interpretation equally applies to all of them. i.e., 

the words in a statute should be given its literal meaning. In respect of fiscal 

legislation those words should be strictly construed. If those words are capable of 

two meanings that meaning which is beneficial to an assessee should be given. 

However, when the meaning of the words used are clear, unambiguous, merely 

because it is a fiscal legislation, the meaning cannot be narrowed down and it cannot 

be interpreted so as to give benefit to the assessee only. Then it would be re-writing 

the section, under the guise of interpreting a fiscal legislation, which is totally 

impermissible in law. When the legislature has advisedly used the words 'in respect 

of', the intention is clear and manifest. The said phrase being capable of a broader 

meaning, the same is used in the section to bring within the tax net all the incomes 

from the transfer of all or any of the rights in respect of a copyright. In a taxing 

statute provisions enacted to prevent tax evasion are to be given a liberal 

construction to effectuate the purpose of suppressing tax evasion, although 

provisions imposing a charge are construed strictly there being no apriori liability to 

pay a tax and the purpose of charging section being only to levy a charge on persons 

and activities brought within its clear terms. Therefore, the specific words used in a 

taxing statute, charging tax cannot be ignored. It is not the consideration for transfer 

of all or any of the rights in the copyright. Without transferring a right in the 

copyright it is possible to receive consideration for the use of the intellectual 

property for which the owner possess a copyright. Ultimately, the consideration paid 

is for the usefulness of the material object in respect of which there exists a 

copyright. Therefore, the intention was not to exclude the consideration paid for the 

use of such material object which is popularly called as copyrighted article. Even in 

respect of a copyrighted article the same is transferred, no doubt the right in the 

copyright is not transferred, but a right in respect of a copyright contained in the 

copyrighted article is transferred. Therefore, the Parliament thought it fit to use the 

phrase 'in respect of' as contra distinct from the word 'in' copyright. The meaning is 

clear, intention is clear, there is no ambiguity. Therefore, there is no scope for 
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interpretation of this expressed term inasmuch as in the context in which it is used in 

the provision. Any other interpretation would lead to the aforesaid provision 

becoming otiose.  
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29.     The copyright Act, also do not define the word copyright in the definition 

section 2. However, Section 14, gives the meaning of "copyright". This section was 

substituted for the previous one by the Copyright (Amendment) Act of 1994. Section 

14 insofar as it is relevant is extracted hereunder:  

"14. For the purposes of this Act "copyright" means the exclusive right subject to 

the provisions of this Act, to do or authorize the doing of any of the following acts 

in respect of a work or any substantial part thereof namely:  

 (a)  in the case of literary, dramatic or musical work, not being a computer 

programme –  

 (i)  to reproduce the work in any material form including the storing of it in any 

medium by electronics means,  

 (ii)  to issue copies of the work to the public not being copies already in circulation;  

 (iii)  to perform the work in public, or communicate it to the public.  

 (iv)  to make any cinematograph film or sound recording in respect of work;  

 (v)  to make any translation of the work;'  

 (vi)  to make any adaptation of the work;  

 (vii)  to do, in relation to a translation or an adaptation of the work, any of the acts 

specified in relation to the work in sub-clause (i) to (vi)."  

 

30. The object of a definition is to avoid the necessity of frequent repetitions in 

describing all the subject-matter to which the word or expression so defined is intended 

to apply. The Legislature has power to define a word even artificially. So the definition 

of a word in the definition section may either be restrictive of its ordinary meaning or it 

may be extensive of the same. When a word is defined to 'mean' such and such, the 

definition is prima facie restrictive and exhaustive whereas the word defined is declared 

to 'include' such and such, the definition is prima facie extensive. Although it is 

normally presumed that the Legislature will be specially precise and careful in its 

choice of language in a definition section, at times the language used in such a section 

itself requires interpretation. A definition is not to be read in isolation. It must be read 

in the context of the phrase which it defines, realising that the function of a definition is 
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to give precision and certainty to a word or phrase which would otherwise be vague and 

uncertain but not to contradict it or supplant it altogether. An interpretation clause is not 

meant to prevent the word receiving its ordinary, popular and natural sense whenever 

that would be properly applicable but to enable the word as used in the Act when there 

is nothing in the context or the subject matter to the contrary to be applied to some 

things to which it would not ordinarily be applicable. Even when the definition clause 

uses words of very wide connotation a line may have to be drawn so as to exclude 

categories obviously not intended to be included.  

31. When a word has been defined in the interpretation clause, prima facie that 

definition governs whenever that word is used in the body of the statute. If Parliament 

in a statutory enactment defines its terms whether by enlarging or by restricting the 

ordinary meaning of a word or expression, it must intended that, in the absence of a 

clear indication to the contrary, those terms as defined shall govern what is proposed, 

authorised or done under or by reference to that enactment. But, where the context 

makes the definition given in the interpretation clause inapplicable, a defined word 

when used in the body of the statute may have to be given a meaning different from 

that contained in the interpretation clause. All definitions given in an interpretation 

clause are therefore normally enacted subject to the qualification "unless there is 

anything repugnant in the subject or context, or unless the context otherwise requires". 

Even in the absence of an express qualification to that effect such a qualifications is 

always implied. However, it is incumbent on those who contend that the definition 

given in the interpretation clause does not apply to a particular section to show that the 

context in fact so requires.  

32. In this background it is pertinent to note the opening words of section 14. It 

expressly state that "for the purposes of this Act". The intention of the parliament in 

expressing the meaning of the word in that manner and not defining the said term in the 

definition section cannot be lost sight of. Further, the legislature has chosen to employ 

the word 'means' in defining the meaning of the word 'copyright' which again makes the 

intention very clear that the said meaning to the word "copyright" is restrictive and 

exhaustive. Then the further words, 'exclusive right subject to the provisions of this Act' 

further imposes a rider on the meaning of the word 'copyright'. Though the word used is 

"exclusive right", in section 30 of the Act, the Parliament has provided what are the 

rights which the owners of a copyright may part with. It expressly states the owner of 
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the copyright in any existing work may grant any interest in the right by licence in 

writing signed by him or by his duly authorised agent. Therefore, when if comes to the 

question of granting licence it need not necessarily be the exclusive right, a may be any 

interest in the right. Therefore, when the word 'copyright' has not been defined in the 

definition section of the Act and the meaning of the word 'copyright' is to be found in 

section 14 of the Act. it is only for the purposes of the Act. Even though under section 

14 copyright means the exclusive right, that is also subject to the provisions of the Act. 

The intention of the legislature is unambiguous, clear. The meaning of the word 

'copyright' cannot be read in isolation. It most be understood in the context of the 

aforesaid restrictions, limitations imposed by the Parliament by express words. 

Therefore, if would not be proper to assign the same meaning as found in section 14 to 

the word 'copyright' when it is used in another enactment. The interpretation clause is 

not meant to prevent the word receiving its ordinary, popular and natural sense 

whenever that would be properly applicable, but to enable the word as used in the Act, 

when there is nothing in the context or the subject matter to the contrary to be applied 

to some things to which it would not ordinarily be applicable. Therefore, while 

understanding the meaning of the word 'royalty' used in the Income-tax Act as defined 

in Explanation (2) to section 9(1) of the Income-tax Act the meaning assigned to the 

word 'copyright' cannot be literally superimposed in that provision. It has to be 

understood in the context in which it is used as well as it has to be understood in the 

ordinary, popular and natural sense in which it is understood. Moreover the Copyright 

Act is concerned with protection of an intellectual property right which is vested in the 

owner of the copyright and prevention of its infringement. That is why while defining 

the meaning of the word 'copyright' it is defined as meaning 'exclusive right' to 

reproduce the work in any material form including the storing of it in any medium by 

electronic means or to issue copies of the work to the public pot being copies already in 

circulation or to sell or give on commercial rental or other than for sale or for 

commercial rental any copy of the computer programme. The reproduction which is 

sought to be prohibited by the Act but for which the owner of the copyright could be 

put to an enormous loss. The said definition does not deal with the ordinary meaning of 

the word 'copyright' which includes the right to use the work. It is a negative right. If is 

not a right to do something but rather a right to restrict others from doing certain acts. It 

is in this context the word 'exclusive' has to be understood. When in the Act itself after 

using the word exclusive right in section 14, when it comes to the question of licence of 
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a copyright, if need not necessarily be an exclusive right, but any interest in the right, 

the word exclusive has to be restricted firstly to the Act itself and secondly to situations 

which fall outside the scope of section 30 of the Act. Therefore, the expression 

'copyright' used in the Act cannot be the same as used in the Income-tax Act. In the 

Income-tax Act, when the legislature advisedly used the word 'in respect of a copyright' 

it cannot be construed as a right in the copyright and assign the meaning assigned in the 

Copyright Act to the second explanation, line language in Explanation (2) explicitly 

makes it clear for the purpose of clause (vi) of sub-section (1) of section 9 royalty 

means consideration for transfer of all or any rights including the granting of a licence 

in respect of any copyright, literary, artistic or scientific work. Therefore, the word 

exclusive right used in section 14 of the Act do not fit into the meaning of the word 

'royalty' in Explanation 2 because royalty means the consideration for the transfer of all 

or any rights including the granting of a licence which is certainly not an exclusive 

right or transfer of all rights in the copyright or literary work. Payments made for the 

acquisition of partial rights in the copyright without the transfer fully alienating the 

copyright rights will represent a royalty where the consideration is for granting of lights 

to use the programe in a manner that would, without such license, constitute an 

infringement of copyright. In these circumstances, the payments are for the right to use 

the copyright in the program i.e., to exploit the rights that would otherwise be the sole 

prerogative of the copyright holder. Therefore, to constitute royalty under the Income-

tax Act it is not necessary that there should be transfer of exclusive right in copyright, it 

is sufficient if there is transfer of any interest, in the right, and also a licence and 

consideration paid for grant of a licence constitutes royalty for the purpose of the said 

clause in the Income-tax Act. It is in this background, the discussion whether the 

payment is for a copyright or for a copyright article would be totally irrelevant. He crux 

of the issue is whether any consideration is paid for any right, or for granting of licence 

in respect of a copyright. The word 'in respect of gives a broader meaning. It has been 

used in the sense of being connected with. When the legislature has advisedly used the 

words 'in respect of'. The intention is clear and manifest. The said phrase being capable 

of a broader meaning, the same is used in the section to bring within the tax net all the 

incomes from the transfer of all or any of the rights in respect of the copyright.  

33. In the IT Act, computer software is defined in Expln. 3 to s. 9(1)(vi) to mean any 

computer programme recorded on any disk, tape, perforated media or other information 
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storage devices and includes any such programme or any customized electronic data. 

Though this definition holds good for the purposes of second proviso to s. 9(1)(vi), the 

ordinary meaning and understanding of computer software is no different. Computer 

programme as such is not defined under the I.T. Act. However, Computer programme 

is defined in the Copyright Act as follows:  

"Computer programme means a set of instructions expressed in words, codes, 

schemes or in any other form including a machine readable medium, capable of 

causing a computer to perform a particular task or achieve a particular result."  

34. It is also worth mentioning that some routines may be written in assembly code, 

essentially a set of memories for object code which another program translates directly 

into that code. This is normally done when the programmer needs to drive the hardware 

directly, or where speed is required, as it gives very precise control over the program's 

operation. Once all sections are complete, they are fitted together to produce a complete 

version in source code, i.e., in human- readable form that gives the user as little 

information as possible about the details of the program (thus reducing the danger of 

copying), the source code is used as input for another program, the compiler. This 

compiles the program into object code, a machine-readable form which will have 

linked to it the standard pieces of code for the program to run as a stand-alone or 

executable file. This version will be run to test it, and any errors which are discovered 

will be fixed in the source code and the whole recompiled. The final process is to 

produce the documentation which the user will need to operate the program. The 

completed product is the package of object code version and documentation. A 

complex piece of software may well consist of a number of programs which are called 

by a master program as different functions are required. Some writers distinguish 

between programs (the specific executable code modules) and software (the complete 

set of programs plus documentation), 'Software' is thus used interchangeably for both of 

these unless the context otherwise makes clear.  

35. The copyright subsists in a computer program. It is not only unauthorised 

reproduction but also the storage of a program in a computer constitutes copyright 

infringement. Copying a literary work (such as a computer program) includes storing 

the work in any medium by electronic means. Copying includes the making of copies 

which are transient or some other use of the work. Since in virtually every case the 

operation of a program in a computer involves the copying of the program within the 

computer, this will constitute reproduction. Whenever an object program is run on a 
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computer, it is thereby copied; and whenever a source program is compiled in a 

computer, it is thereby copied or adapted. A software licence can, therefore, be 

legitimately considered to be a copyright licence. A major difficulty arising out of the 

licence clause for users is that it will almost invariably restrict the licensee from 

transferring the software to any third party. This may result in difficulties if, for 

example, the licensee wishes to transfer his computer operations to a facilities 

management company the transfer will require the consent of the licensor and will 

provide an opportunity for the charging of an additional fee. Licences have up to how 

normally prohibited any copying of the program, except as necessary for use. This had 

the consequence that the user could not make backup copies of the program for security 

purposes, although some licenses specifically conferred a limited right to make backup 

copies.  

36. Ultimately, what the end-user, who pays the consideration requires is, the benefit of 

the user of the intellectual property, whether for his personal use or for commercial use. 

Merely because the end-user is not permitted to make commercial use of a copyrighted 

article by means of re-production of copyrighted article, it would not take the case out 

of the provision. The user may be for personal use or for commercial use. The essence 

of the copyright is the usefulness of intellectual property embedded in such copyright. 

One of the ways of exploiting a copyright is by re-production for commercial use. But 

that is not the only use to which a copyright could be made use of. It could be used for 

their personal use and that is the reason why consideration is stipulated even for such 

personal use. Though the rights that are transferred in such a transaction may be limited 

as compared to transfer of a copyright for commercial use. In particular, a software or a 

computer programme is such a sophisticated goods that it may be sold of the shelf, it 

may be sold looking into the needs of the customer, it may be even prepared keeping 

the requirement of end-user in mind. In all these cases copyright as such is not 

transferred. It is not necessary for the end-user also. The end-user wants permission to 

have the benefit of such intellectual property in carrying on his business which is a 

commercial venture. It facilitates his business. It is for that he pays consideration. 

Without such transfer or permission, the end-user cannot use the said intellectual 

property. If he does it amounts to infringement. Therefore, the right to use the 

intellectual property in respect of which the owner or the licensor possess a copyright is 

also a right in respect of a copyright, though not in the copyright itself. Therefore, the 
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words used in the provision that transfer of all or any of the rights includes the right to 

grant license in respect of copyright includes such right to use the intellectual property 

in respect of which the owner or the licensor possess copyright. It falls within the 

mischief of the word 'royalty' as defined under section 9(1) (vi) of the Act.  
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� What is a license?  

40. A licence is a grant of authority to do a particular thing. It enables a person 

to do lawfully what he could not otherwise lawfully do. A licence does not, in law, 

confer a right. It only prevents that from being unlawful which, but for the licence, 

would be unlawful. It amounts to a consent or permission by an owner of copyright 

that another person should do an act which, but for that licence, would involve an 

infringement of the copyright of licensor. A licence gives no more than the right to do 

the thing actually licensed to be done. It transfers an interest to a limited extent, 

whereby the licensee acquires an equitable right only in the copyrighted article.  

41. Licences may be exclusive, or non-exclusive. Non-exclusive licence is not defined 

in the Act. The term 'exclusive licence' is defined in section 2, clause (j). It confers on 

the licensee and persons authorised by him, to the exclusion of all, other persons, 

including the owner of the copyright, any right comprised in the copyright in a work. 

A non-exclusive licence is the grant of authority to do a particular thing with no right 

of exclusion whatsoever. It never conveys, by itself, an interest in property. It merely 

enables a person to do that which he could not otherwise do, except unlawfully.  

42. The owner of the copyright in any existing work may grant any interest in the 

right by licence in writing signed by him or by his duly authorised agent. Copyright is 

different from the material object which is the subject of the copyright. So, a transfer 

of the material object does not necessarily involve a transfer of the copyright. The 

copyright in a book, picture or other work is disconnected and distinct from the 

general property in the material book, picture or other object. Hence, the sale or other 

transfer of the material object does not, of itself, constitute a transfer of the copyright 

therein. An assignment carries with it the whole interest in the thing assigned, 

including the right of reassign, while a licence is personal and not assignable without 
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the grantor's consent. An exclusive licence is a leave to do a thing, and a contract not 

to give leave to anybody else to do the same thing, It confers no interest, or property 

in the thing but only makes an action lawful, which, without it, would have been 

unlawful.  

43. A licence is a permission to do something that would otherwise be unlawful. The 

question arises, therefore, as to what legal permission is granted by a software licence. 

The answer is, briefly, that in some cases the licence will be a permission to use 

confidential information, and in virtually in all cases it will be a permission to copy a 

copyright work. If the software has been kept secret by the producer, or only supplied 

on conditions of confidentiality and has not been published too widely, then the 

software licence will be akin to a licence of confidential information or know-how. 

The owner or licensor of a copyright, has a right to grant permission to use the 

software or a computer programme, in respect of which they have a copyright, 

without transferring the right in copyright. It is one of the right of a copyright. owner 

or licensor. Without such right being transferred, the end-user has no right to use the 

software or computer programme. If he uses it, it amounts to infringement of 

copyright. For transfer of such right if consideration is paid, it is not a consideration 

for transfer of a copyright but for use of intellectual property embedded in the 

copyright, and therefore it is for transfer of one of those rights of the owner of the 

copyright. It is not a right in copyright but it is in respect of a copyright. When a 

copyrighted article is sold also, the end-user gets the right to use the intellectual 

property embedded in the copyright and not a right in the copyright as such. Therefore 

the mode adopted or the terminology given is not decisive to decide the nature of 

transfer. Ultimately, it is the substance which has to be looked into.  

44. Therefore, it is necessary to look into the terms of the agreement entered into 

between the parties, as it would be purely question of fact to be decided on the basis 

of the intention of the parties as could be gathered from the written words used in the 

agreement. The relevant terms in the agreement between the parties is as under:-  

"End user software License agreement 

Between 

Synopsys International Limited 

Unit 1, Blanchardstown Corporate Park 

Blanchardstown, Dublin 15 

Ireland 
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And 

Athena Semiconductors Private Limited 

No. 1081, 12th Main Indiranagar 

Bangalore - 560 038, India 

1.3 "confidential information" means  

(i) the Licensed Product, in object and source code form, and any related technology, 

idea, algorithm or information contained therein, including without limitation Design 

Techniques, and any trade secrets related to any of the foregoing.  

(ii) Synopsys's proprietary knowledge database product SolvNet;  

(iii) Designs;  

(iv) either party's product plans, costs, prices and names; non-published financial 

information; marketing plans; business opportunities; personnel; research; 

development or know-how;  

(v) any information designated by the disclosing party as confidential in writing, or, if 

disclosed orally, designated as confidential at the time of disclosure and deduced to 

writing and designated as confidential in writing within thirty (30 days; and  

(vi) the terms and conditions of this Agreement; provided, however the "Confidential 

Information" will not include information that;  

(a) is or becomes generally known or available by publication, commercial use or 

otherwise through no fault to the receiving party;  

(b) is known and has been reduced to tangible form by the receiving party at the time 

of disclosure and is not subject to restriction;  

(c) is independently developed by the receiving party without use of the disclosing 

party's Confidential Information;  

(d) is lawfully obtained from a third party who has the right to make such disclosure 

or;  

(e) is released for publication by the disclosing party in writing  

1.4 "Design" means the representation of an electronic circuit or device(s), derived or 

created by License through the use of the Licensed Product in their various formats 

including, but not limited to, equations, truth tables, schematic diagrams, textual 

descriptions, hardware description languages and netlists.  

1.5 "Design Techniques" means the Synopsys-supplied data circuit and logic 

elements, libraries, algorithms, search strategies, rule based and technical information 

incorporated in the Licensed Product and employed in the process of creating 

Designs.  

1.7 "Documentation" means any user manuals, reference manuals, release, application 

and methodology notes, written utility programs and other materials in any form 

provided for use with the Licensed Product.  

1.8 "End User(s)" means the authorized person(s) who access and use the client.  

1.13 "Intellectual Property Rights" means all patents, patent rights, copyrights, 

(including copyright in computer software), design rights, database rights, semi-

conductor topography rights, trade secrets service marks, maskworks and trademarks, 
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whether or not registered or capable of registration, and any applications for any of 

the foregoing, in all countries in the world.  

1.15 "License Key" means a document (in physical or electronic format) provided by 

Synopsys to Licensee which reflects the applicable Licensee purchase order and lists: 

(i) the Licensed Product, including version number and quantity, licensed to Licensee; 

(ii) the Key server(s); and (iii) the codes which Licensee must input to initialize use of 

the Key Server(s).  

1.16 "Licensed Product(s)" means collectively Design Ware and the Licensed 

Software.  

1.17 "Licensed Software" means' the Synopsys computer software program(s), 

exclusive of Design Ware, which are licensed by License in object code form and 

identified in the applicable License Key, including any Bug Fix Release and Minor 

Enhancement Releases provided by Synopsys pursuant to the terms of the Support 

Agreement and this Agreement and any Software Upgrade which may be licensed by 

Synopsys to Licensee.  

1.18 "Minor Enhancement Release" means an embodiment of the Licensed Product 

that delivers minor improvement, incremental features or enhancements of existing 

features, and/or functionality to the Licensed Product.  

1.19 "Software Upgrade" means an embodiment of the Licensed Product that delivers 

substantial performance improvements, architectural changes or new features and/or 

functionality to the "Licensed Product for which Synopsys may charge a separate 

license fee.  

1.20 "Use Area" means the Key Server(s), Client(s) and End-User(s) all located 

within the same five (5) mile radius. Grant of rights  

2.1 Software License Synopsys hereby giants Licensee a non-exclusive, non-

transferable license, without right of sub-license, of use the Licensed Software and 

Design Techniques only: (i) in the quantity authorized by a License Key; (ii) in 

accordance with the Documentation; and (iii) in the Use area. Licensee may make a 

reasonable number of copies of the licensed Software for backup and/or archival 

purposes only.  

2.1.1 Term of License The term of the license granted herein shall be continuous until 

non- renewal of the Support Agreement, (unless the license is sooner terminated in 

accordance with section 8 of this Agreement), whereupon Licensee shall be granted a 

twenty-(20) year key to use the Licensed Software at the last supported level, 

provided that if Licensee and Synopsys have agreed that Licensee may obtain time-

based licenses for the Licensed Products, as indicated in the applicable quote, 

purchase order and/or License Key, the term of the license shall be as set forth in the 

applicable Licensee key.  

2.2 Design Ware License If Licensee has purchased a license to Design Ware, 

Syncpsys hereby grants Licensee the following non-exclusive, non-transferable rights 

to Design Ware, with no right to sub-license (except as provided below):  

 (i)  licensee may use Design Ware in the quantity authorized by the Design 

Ware License Key, in accordance with the Documentation, in the Use Area  

  (ii)  licensee may Implementation IP into Licensee's Designs to create 

Integrated Designs;  
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  (iii)  licensee may make, have made, use and distribute products that are 

physical implementations of the Integrated Designs; and  

  (iv)  if Licensee has purchased from Synopsys the right to use certain 

Implementation IP in support of Licensee's development of Integrated 

Designs.  

Licensee may make a reasonable number of copies of Design Ware for backup 

and/or archival purposes only. 

2.3 Documentation License Synopsys hereby grants Licensee a non-exclusive, 

non-transferable license, without right of sub-license, to use the 

Documentation and to make a reasonable number of copies of the 

Documentation solely for its own internal business purposes to support 

Licensee's use of the Licensed Product.  

2.4 Evaluation License In the event Licensee obtains evaluation copies (which 

excludes any copy of the Licensed Products issued pursuant to Licensee's 

purchase order) of the Licensed Product the terms and conditions of this 

Agreement shall govern, except as follows:  

 (i)  Licensee may use such Licensed Product only for internal, non-

production evaluation for the purpose of deciding whether to purchase a 

license for such Licensed Product from Synopsys;  

 (ii)  the tern of the Evaluation License will be as specified in the applicable 

License key; and  

 (iii)  Section 9 is amended such that the Licensed Products is provided "AS 

IS"  

2.7 Proprietary Notices. Licensee must reproduce and include the copyright 

notice and any other notices that appear on the original copy of the Licensed 

Product and Documentation on any copies may thereof by Licensee in any 

media.  

2.8 License Restrictions. Licensee acknowledges that the scope of the licenses 

granted hereunder do not permit Licensee {and Licensee shall not allow any 

third party to:  

(i) save as expressly permitted by and in accordance with the provisions of 

Regulation 6(2), 6 (3) and 7 of the EC (Legal Protection of Computer 

Programs) Regulations 1993, copy, adapt, decompile, disassemble, reverse 

engineer or attempt to reconstruct, identify or discover any source code, 

underlying ideas, underlying user interface techniques or algorithms of the 

Licensed product by any means whatever, or disclose any of the foregoing;  

(ii)  distribute, lease, lend, use for timesharing, service bureau, and/or 

application service provider purposes the Licensed Product;  

(iii)  use the Licensed Product for the benefit of third parties, or allow third 

parties to use the Licensed Product;  
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(iv)  modify, incorporate into or with other software, or create a derivative 

work of any part of the Licensed Product;  

(v)  disclose the results of any benchmarking of the Licensed Product 

(whether or not obtained with Synopsys' assistance) to third parties;  

(vi)  use the Licensed Product to develop or enhance any product that 

competes with a Licensed product; or  

(vii) employ the Licensed product in, or in the development of, life critical 

applications or in any other application where failure of the Licensed Product 

or any results from the use thereof can reasonably be expected to result in 

personal injury.  

3. Ownership  

3.1 Synopsys Ownership. Synopsys and/or its licensors own and shall retain all rights, 

title and interest in and to the Licensed Product, Design Techniques and 

Documentation, including all Intellectual Property Rights embodied therein, and 

Licensee shall have no rights with respect thereto other than the rights expressly set 

forth in this Agreement. Risk in the media only, passes upon Synopsys' delivery of the 

Licensed product to a common carrier, or for international shipments, delivery to the 

foreign port of entry. Title, in the media only, passes to the Licensee on payment of the 

license fees. Third party proprietary information may have been used in the 

development of certain Licensed Products, and any third party licensors of such 

products may enforce their rights under this section as third party beneficiaries. Such 

third parties are listed in the applicable Documentation.  

3.2 Licensee Designs. Licensee shall retain all right, title and interest in and to Designs, 

Integrated Designs and all copies and portions thereof, subject to Synopsys' underlying 

rights in any Design Ware incorporated in such Designs and Integrated Designs.  

5. Delivery Terms  

5.1 Purchase Order. In order to obtain products and services from Synopsys, Licensee 

must first submit a purchase order. As part of a purchase order, Licensee must identify 

the Licensed product it wishes to License, the identity (by machine ID number) of the 

Key server(s) and the location of such Key Server(s). All purchase orders are subject to 

acceptance by Synopsys, in its sole discretion. Licensee's receipt and use of all 

Licensed Product and Documentation shall be governed by:  

  (i)  the terms and conditions of this Agreements; and  

  (ii)  any Agreement Supplement(s) which are executed by both parties. 

Nothing contained in any purchase order, purchase order acknowledgment, or invoice 

shall in any way modify such terms or add any additional terms or conditions; 

provided, however, that such standard variable terms as price, quantity, delivery data, 

shipping instructions and the like, as well as tax exempt status, if applicable shall be 

specified on each purchase order or acknowledgement Licensee's purchase order will 

include, the licensee fee and payment terms as set forth in the applicable Synopsys 

quotation. Licensee agrees to pay Synopsys the license fees, plus applicable taxes as 

set forth below, in accordance with the payment terms specified in the applicable 

Synopsys quotation and/or invoice.  

5.3 Delivery. Upon the acceptance of an order by Synopsys and the satisfaction of all 

Synopsys prerequisites prior to delivery, Synopsys shall deliver to Licensee, at 
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Synopsys expense, the Licensed Product, License Key and/or Documentation, as 

appropriate.  

6. Support Services  

Support services shall be provided by Synopsys under the terms and conditions set 

forth herein and of the Support Agreement.  

7. Confidentiality  

Each party will protect the other's Confidential Information from unauthorised 

dissemination and use with the same degree of care that each such party uses to 

protect its own like information. Neither party will use the other's Confidential 

Information for purposes other than those necessary to directly further the purposes of 

this Agreement. Neither party will disclose to third parties the other's Confidential 

Information without the prior written consent of the other party.  

8. Termination of License  

8.1 Termination. Either party has the right to terminate this Agreement if the other 

party breaches or is in default of any obligation hereunder, which default is incapable 

of cure or which, being capable of cure, has not been cured with fifteen (15) business 

days after receipt of written notice from the non-defaulting party or within such 

additional cure period as the non- defaulting party may authorize, except that the 

Licensed Product's failure to substantially conform to the specifications in the 

Licensed Produce Documentation shall not be deemed a default under this section 8.1 

but shall be subject to the exclusive remedies provided in section 9.1. 

8.3 Effect of Termination. Upon termination, Licensee shall immediately cease all use 

of the Licensed Product (other than Design Ware incorporated into Designs prior to 

termination, for which Licensee's license shall continue according to its terms), 

Design Techniques and Documentation and return or destroy all such copies and all 

portions of the Licensed Product (other than Design Ware incorporated into Designs 

prior to termination) and so certify in writing in Synopsys Termination will not 

relieve Licensee or Synopsys from any liability Grising from any breach of this 

Agreement. Neither party will be liable to the other for damages of any sort solely as 

a result of terminating this Agreement in accordance with its terms, and termination of 

this Agreement will be without prejudice to any other right or remedy of either party. 

The provisions of sections 3, 7, 8.2, 8.3, 11, 12 and 13 shall survive any termination 

or expiration of this Agreement.  

10. Patent and Copyright Infringement  

10.1 Indemnity. Synopsys agrees, at its own expense, to defend or, at its option, to 

settle, any claim or action brought against Licensee to the extent it is based on a claim 

that the Licensed Software as sued within the scope of this Agreement infringes or 

violates any United States or European patent, copyright, trademark, trade secret or 

other proprietary light of a third party, and Synopsys will indemnify and hold 

Licensee harmless from and against any damages, costs and fees reasonably incurred 

(including reasonable attorneys' fees) that are attributable to such claim or action and 

which are assessed against Licensee in a final judgment. Licensee agrees that 

Synopsys shall be release from the foregoing obligation unless licensee provides 

Synopsys with:  

  (i)  prompt written notification of the claim or action;  
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  (ii)  sole control and authority over the defense or settlement thereof; and  

  (iii) all available information, assistance and authority to settle and/or defend 

any such claim or action.  

13.3 Assignment. This Agreement may not be assigned by Licensee without the prior 

written consent of Synopsys.  

13.6 Independent Contractors. The relationship of Synopsys and licensee established 

by this Agreement is that of independent contractors, and nothing contained in this 

Agreement shall be construed (i) to give either party the power to direct or control the 

day-to-day activities of the other or (ii) to constitute the parties as partners, joint 

ventures, co-owners or otherwise as participants in a joint a common undertaking.  

13.9. Injunctive relief. The parties agree that a material breach of this Agreement 

adversely entitled affecting Synopsys' Intellectual Property Rights in the Licensed 

Product, Design Techniques or Documentation would cause irreparable injury to 

Synopsys for which monetary damages would not be an adequate remedy and 

Synopsys shall be to equitable relief in addition to any remedies it may have 

hereunder or at law."  

45. As is clear from the description of the agreement it is an end-user software licence 

agreement. Clause 2.1 deals with grant of rights. It provides, Software License 

Synopsys hereby grants licencee a non-exclusive, non-transferable license, without 

right of sub-licence of use the licensed software and design techniques only in the 

quantity authorized by a licensee in accordance with the documentation in the use 

area. Licensee may make a reasonable number of copies of the licensed software for 

backup and/or archival purposes only. Merely because the words non-exclusive and 

non-transferable is used in the said licence it does not take away the software out of 

the definition of the copyright. The word licenced software has been defined. 

Similarly, the words design, design technique is also defined. The word 

documentation is also defined and it is not in dispute what is granted is a license. 

Even if it is not transfer of exclusive right in the copyright, the right to use the 

confidential information embedded in the software in terms of the aforesaid licence 

makes it abundantly clear that there is transfer of certain rights which the owner of 

copyright possess in the said computer software/programme in respect of the 

copyright owned. In terms of the DTAA the consideration paid for the use or right to 

use the said confidential information in the form of computer programme software 

itself constitutes royalty and attracts tax. It is not necessary that there should be a 

transfer of exclusive right in the copyright as contended by the assessee. The 

consideration paid is for rights in respect of the copyright and for the user of the 

confidential information embedded in the software/computer programme. Therefore, 
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it falls within the mischief of Explanation (2) of clause (vi) of sub-section (1) of 

section 9 of the Act and there is a liability to pay the tax.  

46. If there was any doubt regarding the taxability of this income the parliament by 

Finance Act, 2010 has substituted the explanation to section 9 which gives a clear 

intention of the legislature insofar as the liability of tax under this provision is 

concerned. A perusal of the said explanation makes it clear that as there was a doubt 

earlier, they want to remove the doubts by introducing this explanation. By the 

explanation they have declared that for the purpose of section 9 which deals with 

income deemed to accrue or arise in India, under clauses (v), (vi) and (vii) of sub-

section (1), such income shall be included in the total income of the non- resident, 

whether or not (i) the non-resident has a residence or place of business or business 

connection in India, (ii) the non-resident has rendered services in India. Therefore, the 

object is to levy tax on the income of a non-resident, if it has accrued or arisen in 

India and one such income is the income from royalty 
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� Having regard to the above said definition of "royalty", we have to con-sider the 
contents of software licence agreement entered into by the non-resident with Samsung 
Electronics and also the respondents in the case represented by Sri Ganesh, learned 
senior counsel and Sri Aravind Dattar, wherein it is a case of purchase, sale or 
distribution or otherwise of the off-the-shelf software. It is described as a "software 
licence agreement", wherein it is averred that customer accepts an individual, non-
transferable and non-exclusive licence to use the licensed software program(s) on the 
terms and conditions enumerated in the agreement. It is further averred that the 
customer-Samsung Electronics-shall protect confidential infor-mation and shall not 
remove any copyright, confidentiality or other pro-prietary rights provided by the non-
resident. However, what is granted under the said licence is only a licence to use the 
software for internal business without having any right for making any alteration or 
reverse engineering or creating sub-licences. What is transferred under the said 
licence is the licence to use the software and the copyright continue to be with the non-
resident as per the agreement. Even as per the agreement entered into with the other 
distributors as also the end-user licence agree-ment, it is clear that the distributor 
would get exclusive non-transferable licence within the territory for which he is 
appointed and he has got right to distribute via resellers the software, upon payment of 
the licences set forth in exhibit A to the agreement only to end users pursuant to a 
valid Actuate shrinkwrap or other actuate licence agreement and except as expressly 
set forth in the said agreement, distributor may not rent, lease, loan, sell or otherwise 
distribute the software the documentation or any derivative works based upon the 
software or documentation in whole or in part. Distributor shall not reverse engineer, 
decompile, or otherwise attempt to derive or modify the source code for the software. 
The distri-butor shall have no rights to the software other than the rights expressly set 
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forth in the agreement. The distributor shall not modify or copy any part of the software 
or documentation. The distributor may not use sub-distributors for further distribution of 
the software and documentation without the prior consent of Actuate. What is charged 
is the licence fee to be paid by the distributor of the software as enumerated in exhibit 
A to the agreement. Further, clause 6.01 of the agreement dealing with title states that 
the distributor acknowledges that actuate and its suppliers retain all right, title and 
interest in and to the original, and any copies (by whomever produced), of the software 
or documentation and ownership of all patent copyright, trade mark, trade secret and 
other intellectual pro-perty rights pertaining thereto, shall be and remain the sole 
property of Actuate. The distributor shall not be an owner of any copies of, or any 
interest in, the software, but rather is licenced pursuant to the agreement to use and 
distribute such copies. Actuate represents that it has the right to enter into the 
agreement and grant the licences provided therein and confidentiality is protected. 
Therefore, on reading the contents of the respective agreement entered into by the 
respondents with the non-resi-dent, it is clear that under the agreement, what is 
transferred is only a licence to use the copyright belonging to the non-resident subject 
to the terms and conditions of the agreement, as referred to above, and the non-
resident supplier continues to be the owner of the copyright and all other intellectual 
property rights. It is well settled that copyright is a negative right. It is an umbrella of 
many rights and licence is granted for making use of the copyright in respect of shrink 
wrapped software/off-the-shelf software under the respective agreement, which 
authorizes the end user, i.e., the customer to make use of the copyright software 
contained in the said software, which is purchased off the shelf or imported as shrink 
wrapped software and the same would amount to transfer of part of the copyright and 
transfer of right to use the copyright for internal business as per the terms and 
conditions of the agreement. Therefore, the contention of the learned senior counsel 
appearing for the respondents that there is no transfer of copyright or any part thereof 
under the agreements entered into by the respondent with the non-resident supplier of 
software cannot be accepted. 
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39. It is no doubt true the provisions of the DTAA overrides the provisions of the 

Income-tax Act. In the DTAA the term 'royalty' means payments of any kind received 

as a consideration for the use or the right to use any copyright of literary, artistic or 

scientific work whereas in the Income-tax Act, royalty means consideration for the 

transfer of all or any rights including the granting of a licence. Therefore, under the 

DTAA to constitute royalty there need not be any transfer of or any rights in respect of 

any copyright. It is sufficient if consideration is received for use of or the right to use 

any copyright. Therefore, if the definition of royalty in the DTAA is taken into 

consideration it is not necessary there should be a transfer of any exclusive right. A 

mere right to use or the use of a copyright falls within the mischief of Explanation (2) 

to clause (v) of sub-section (1) of section 9 and is liable to tax. Therefore, we do not see 

any substance in the said contention.  
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In view of the abovesaid observations and the contents of the DTAA with different countries, wherein the 
definition of "royalty" is common in all the agreements, it is necessary to reproduce the said definition of 
'royalty' in article 12 of the DTAA, which reads as under : 

 
 "Article 12 of DTAA with the USA (see [1991] 187 ITR (St.) 102, 115) : 

 
 12. Royalties and fees for included services- 
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(1) Royalties and fees for included services arising in a Contracting State and paid to a resident of the 
other Contracting State may be taxed in that other State . . . 

 
 (3) The term 'royalties', as used in this article, means : 

 
(a) payments of any kind received as consideration for the use of, or the right to use, any copyright of a 
literary, artistic, or scientific work, including cinematograph films or work on film, tape or other means of 
reproduction for use in connection with radio or television broadcasting, any patent, trade mark, design 
or model plan, secret formula or process, or for information concerning industrial, commercial or 
scientific expe-rience, including gains derived from the alienation of any such right or property which are 
contingent on the productivity, use or disposition thereof ; and 

 
(b) payments of any kind received as consideration for the use of, or the right to use, any industrial, 
commercial or scientific equip-ment, other than payments derived by an enterprise described in 
paragraph (1) of article 8 (Shipping and Air Transport) from activities described in paragraph (2)(c) or (3) 
of article 8." 

 
In view of the abovesaid definition of "royalty", it is clear that the necessary ingredient to be satisfied to 
find out as to whether the payment would amount to "royalty" is as follows- 

 
-payment of any kind received as a consideration for the use of, or the right to use, any copyright of 
literary, artistic or scientific work. 

 
It has been universally accepted that a literary work is entitled to copyright and wherefore, a literary 
work is entitled to be registered as copyright. In India, the provisions of section 2(o) of the Copyright Act, 
1957, defines "lite-rary work" as under : 

 
 "'literary work' includes computer programmes, tables and compi-lations including computer databases  

 
 Therefore, "computer software" has been recognized as copyright work in India also. 
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(i) That the payments received by the applicant from the distributor for 
sales of the software products were in the nature of royalty within the 
meaning of section 9(1)(vi) of the Income-tax Act, 1961.  
 
(ii) That the payments concerned would be royalty as defined in article 12 
of the DTAA between India and Australia.  
 
(iii) That the payment received by way of subscription for the updates 
would also be payment received for grant of a right to use the copyright 
embedded in the subscription advantage programme and it will be royalty.  
 
(iv) That it was not necessary to rule on the question whether the payment 
for subscription advantage programme would be in the nature of fees for 
technical services within the meaning of the Income-tax Act.  
 
(v) That the payment received by the applicant from the distributor for the 
Citrix subscription advantage programme was royalty within the meaning 
of clause (a) of article 12(3) of the DTAA between India and Australia. It 
was not necessary to consider the question whether it would fall under 
clause (g) of article 12(3) of the DTAA.  
 
(vi) Even accepting that the applicant did not have a permanent 
establishment in India, the amount was liable to be taxed in India under 
article 12(2) of the DTAA.  
 
(vii) That the distributor I was required to withhold taxes in India at the time 
of making payments to the applicant in terms of section 195 of the Income-
tax Act at the rate of 10 per cent. of the gross amount of royalty, as 
provided under article 12(2) of the DTAA. 
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