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IN THE INCOME TAX APPELLATE TRIBUNAL
“H" Bench, New Delhi

Before Shri LC.Sudhiy, Jndicial Member and
Shri J.Sudhakar Reddy, Accountant Momber

ITA nos. 5460, 5461, 5462, 5463, 5464 and 5485/ Delf 2012
[Arsessment Years - 200405 to 2000 10)

V.K.Fiscal Services P.Lid. va. DCIT, CC 12 ;
12, Ring road, Lajpat Magar IV Jhandewalan, New Delh;
Mew Delhi 110 024
PAN: AAACY 8551 o
[Appellant) {Respondent)
Appellant by:- Shr P.C ¥adav, ey
Respondent by:- 2h, R.3.Mcena, CIT, DR
ORDER

PER J.SUDHARAR REDDY, Ap

All these appedls ave filed by the sssessee. a- the izsges arsing vt of
all these appeals are coramon, for the sake of wanvenience, they are heard
togeLher and are disposed of by wayv of this common order.

2, Facts in briel-  The ABSSssEe 15 4 Non ‘banking finanea) colpary, Tt s

m the business of [mance, investments as well a8 I trading of cloth anl
garments. It reguilarty files it retiirns of income.

21, A search and scizyre ACTiOn was taleen in the vase ol "Rajidarhar
group” on 31.7.2008. The AL recurds in the dusessment order that during
the course of thar search operations, corlain documents, belimging (o (he
RESCSSEC COMpany were found and sejzed. Therealter, the case of the assesgee

SOMPANY Was transforred Irom Cenrrgl Circle - V. New [elky o the g
. ke 3 - TESEL
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Azsessing Ollicer, who is Dy Commissioner of Income Tux, Central Circle-12,
Mew Tclhi vide order dt. 25.3.2010,

2.3, The Assessing Officer iwsued a notice ufe 153C of the Act dr.
23.7.2010. The same was returned unserved.  Thereafller a fresh nntice s
La3C of the Act di. 2.8.2010 was issued to (he ASHESECE COMpatyy, at the news
address [urnished to the depurtment by the AR, of the assessee. Tn Teply Lo
the notice, the assczsee filteld & renwn of incorne for AY. 200405 an
13.8.2010 declaring joss of Re 128,670/ . The relurn filed by the suscssee
company was the same as that was filed originally 11/s 139  of the Act on
3L.10.2004.  Thereafter, the Assessing Officer, after considering the detailed
replies filed by (he assessce disallowed s P58,225/-, being a claim made ufs
330 of the Act and completed the assessinenl computing total income ar
Rs.39,505/ - for the Assessment Yesr 2004-05.

2.3, Similarly for the Assessment Year 2005-06 the only disallowsnce
made by the A0, was the claim of deduetion u/s 35'0 of the Act, marde by the
ELEE T

2.4, For ihe ALY, 200607 the only disallowanee that was made by 1hae
A0, was by applving Rule 87T,

2.5, In the AY. 2007-08 the disallowance was made by the AL from
out ol preliminasry expenscs claimed /s 35D and a further disallowanees

was made ufs 14°A% of the Act,

Qf____f
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2.6 For the AY. 2008-09 similar disallowances were made by the AG.
which pertained oo (a) S.14'4°, {by preluninary expenses, and {er ) dizallowance
of zet off of Joss claimed,

27, For the AY. 2009-10 the disallowance was made by the AL u/s
14A and furlber an adhoc disallowance of Rs.15 jakhs was made our of
expendinire claimed by the assessee 1 837 of the Act,

2.8, Thus, the disz-aﬂnv.-mmr:sjaddiliuns a5 can be scon in all these
yoars, were not made or  based on any  malerial much loss incrisrinating
material found duriog the course of search. Disallowances were made based on
interpretation of variovs Scetians in Ihe Act with reference to the regular retuen
of income, as well 2s the bhooks of accounts of the asscsses, In other words, It
s clear from the assessment orders thut ne incrirndnating malerial ‘.'thatfi.ﬁt!‘."l'_t]'
relating to the assessee was faund churing the eourse ol scarch operation in the
Rajdarbar Group of Companies and that the additions made or disalliowances
marde wers on a difference of opinion or on technical grounds,

3. Aperieved with those aEsessments; the asscsses fled an a ppeal before the
First Appellate Authority, In the grounds before (he First Appeliate Authority
the assessec challenged the Jurisdiction as well as the asscssements on the
ground that they are illegal as these assessmcnts were not based on any
rateria] found or seized during the coursc of scarch in the case of Rajdarbar
group of companies. The Ld.Commissinner of lneome Tax iAppeals) in his
erder dt, 24.8,2012 held that the Assessing Oficer rightly asstumed Jurisdiciion

Ufs 153A {sic 153'C° of the Acll, He held that asscssmen s /s 153°W° are

'Iir .-""---.
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mandatory cven when na meriminaling material is found in the course of
search. Primarily he relied upon the decision of the Hon'ble A P.High Court in
the case of Mr.Gopal Lal Bhadruka  ws. TIOIT (2012)-TIOL-357-HC-AP-IT. On
the ground Lhat the ussessee has not discharped the onus that lay on it, he
contirmed the disallowances fadditions.

4. Aggrieved the asscssee is before us on the following grounds Jor AY.
2004 05,

1. Thot the leamed Commissioner of eome Tar (Appeals] hos grossaly emred
both in law and on facls in upholding the order of assessment framed w/s
1530/ 1433} of the Act without granting any foir, meaningful and, proper
opportumily to the appellant COTRENIILL

1.1 That the leamed Comrmissioner of ncome Tux (Appeals) while disposing of
dppeal exportes has foiled to appreciate that appedl filed by the appellant ™
nompany wos part of a batch of oppeals in the case of Rajdarbur group of cases
and sinee counsel for the appellant had duly been appearing in othor rmaliers of
Rajdarbar group of cases, there remained no occasion to hold that none
appeared on behall of the appellant company in response to notice S 250 af
the Act and henee, disposal of appecl on expartee bdsia without granting
upporiunity o the appellant 1s wegustified and not valid in low.

2. That even otherudse the leamed Commissioner o mecome Tax {Appeals) has
epred both in law and un facts in Suifing o uppreciaie that both the notice issued
ufs 1330 of the Aot and, assessment Fframed u/s 1534/143(3) af the Act were
without satisfying the statulory preconditions i the Act und as srich, wers
rthout jurtsediction and therefore, desere to be epiashed as such,

2.1 That the learned Commiizsioner of freome Tax {Appeals] has failed to
rippreciate thal since nn money or bullion or Jewellery or other valuable article or
thing or books of aecounts or documents belonging to the appellant were seized
as a resull of search notice issued u/s 1530 of the At was e, tnvalid and
unstistarahie.

3. That further more learned Commissioner of ncome T fAppceals) fies erred
both dn law and on facts i upholding the disaliowance af K= 1,68 2257-
representing preliminary expenses written off and, caimed as decduction Iy the
appedlont comgrmy,

L
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2.1 That the learned Commissioner af Icome Tax (Appeals] has Jailed to
appreciate that the addition made was nat supported by any material fournd as o
result of search and as such disallowarce made and swstained is perse without
Jurisdiction and kenes wrsustamable.

4, That the leamed Commissioner of Income Tee fAppceals) has erred both in
law: and on facts in wpholding the levy of irderest under section 234 B of the Act
whick is not leviable on the facts and circumsianess of the case of the appellant
CAMmary.

it is therefore prayed that, that the order made by the learmed Commissionar af
Ineome Tax fAppeals) may kindly be set-asile and the assessment Sramed be
held (o be without jursdiction and in ary case disallowance made ond
sustoined along-with mterest levicd may kindly be deleted and appeal of the
appellant company be allowed,

4.1 Similar grounds of appeal were raised for the other Aszevemen)
Years.
3. MeP.C¥aday, LdAdvocate represented  the  asmessee  and

Mr.E.5. Meena, Ld CITD.R. represented the Revenue,
. Me PO Yadav did notl pross ground nos. 1 and 1.1, On arcoand
no.2 he submitted that the very issue of nolics ufs 153°CY was had in law s

{2} There is no document tha belongs ro the assessee, which is found during
lhe coirse of search ':n.:hr: premiscs of Rajdarbar Grovp of cases as
nothing is mentioned in the assessment order as Lo whar is the docwnnent
ar documents that are belonging to the asseessce, which were found in
the premises of the person searched, which inggered the issual of notice
u/s 153 € of the Act. It is not menlioned as to whichk Is 1he particular
premises where the said documents if ary were found.

(b} No proper satislaction is recorded by the Assessing Officer of the ertiny
which was searched, where the alleged documents of the assessec are
found.  He argued that prima facie the mmaterial fmnd should e
Incriminating and only in such situation a salisfaction note cun be

recorded by the Assessing Officer who has Hursdiction over the person

4
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searched and in whose premises the said decuments kelonging to the
assessce are found and then the material found alomg  with the
satisfuction note has to be sent to the olficer having juriadijction over the

assessec, Who in turn would issue a nolice u/s 153 C of the Act.

[c} He submirted that cnee thers are no Incriminating material found 0o

proceedings ufs 153C" can be initisled and hence the notice js bad n
lawr.

(d) He further submitted that even in a case where notice has been {ssued
ufs 153'CY, if the Assessivg Officer finds that there % no ineriminating
marterial, and no gssessment ar reasscssinen| proceedings are ponding as
on the date of conducting the search, the proceedings should be dropped.
He submits that in the assessce’s case no ASBCEEINEN] 0T Teassessment
is pending as on the dale of search or an the date of issue of notice u/s
153 and  that under thase circumestanees there is ne ahatemenl, In
such situarion he submitted (hat uniess there iy incritinating material,
the Assessing (Hlicer shoald drop the proceedings u/s 153'C° of the Act,

G.1. He further submitted that by virtue of First Proviso o 315370 of
the Act, the daie of handing over the documents, would become the date of
search in the case of the other person. That in the case of the assessee, the
date of iniliation of scarch will be 25.3.2010 as  (his is the: probable date of
handing over documents, as this was the date on which the order 1u fa o127,
transferring the case of the assessce to the FPressent Assessing (Mficer was
marle, He submitted that on (hat date, 7o assessmeont or reassessment was
penditsg and hence there was no abatement of sssessments.  He relied on &
number of case laws in support of his contentions thal i such & situation, no

totice can be given u/s 1530 unless Incriminating material was found in the

premiges of the searched party. The s and substance of his arguments arc

L~



that the very issual of notice ufs 153°C" was bad in law and that as ihe
additions are not hased on any seized material, |he assessments are barl in
law. He distingnished the judgement of Honble A P, High Court in the case of
Gopal Lal Bhadrika vs. DCIT {supra) by pointing out thal the Spccial Bench of
the Tribunal in the case of All Cargo reported in 137 ITD 387 (Mummn] had
considersd the issue and pointed out the distinguishing features. On ad-hore
addition and on merts he disputed the action of the A.O. as conlimmead by the
Ld.Commissioner of Incame FTax [Appeals),

i The Ld.D.R. on the other hand relied on the order of the First Appellate
Authorily and submmitted that, if the interpretatons are (o he flaced on the
seclions as sought by the Ld.Counsel for the assessce, then the very abject of
bringing in S.153°A°/ 153°C7 to the statute world be defeated e relied on the
decision of the Hon'ble AF.High Court in lhe case of Gopal Lal Bhadrala
{supra) and submitted thar the interpretation to defeat the provisions in the
ﬁ_q;t canmot be resorted tg He argued that the language of 9.153'4 iy simple,
clear and unambiguous and it etopowers the Assessing Officer o make the
assessmenls and  rcassessments, irrespective of  the  lact whether any
ineriminaling material is found during the course of scarch or not,  He
submiited thal on merits the add ifions are perfectly justifed and the dassessec
has not disputed the same. He did net dispuie the contentions of thie
assessee that no incriminating material was found during the course of search
in the tase of Rajdarbar group of companies as is cvident from the dssessment

orders.
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a. In reply the Ld.Counsel for the assessec pointed out that for the ALY,
2006-07 as well as Assessment Year 2007-082008-09 the additions made in a
regular asscasment order passed u/s 143(3) were repeated in the order passerd
'LI,.-"‘:- 153°C" row.s, 143(3) of the Act. For the ALY, 2009-10 he submitted that the
issue may be set aside to the e of Assessing Officer for fresh adjudication. He
.pra}-cu:l that the ad hee disallowance be deleted.
9, Rival contentions heard. On a earelul consideration of 1he facts and
circumstances of the case and a perusal of the papers on record and the orders
of the authorities below, we Trald as follows,

10 The undisputed fact in this casc is that there is na incriminating material
helonging to ihe assesses which was found during the courss of search in the
premises of Rajdarbar group of comapanies.  This facl is cvident from the
mmpugned assessmenl order itselll There is no indication of any maisrial having
been found in the course of search and there is no income which was sought to
be added based un the search material,

11. Om perusal of the assesament record, we find that the Satisfaction Noto
rcorded by the A0 s as follows.

"C3O7.2010

My s VK Fiscal Services P.Ltd, {A.Y. 2008-09)
Saltsfaction note for procesdings w/s 1530 of the Ticome Toax Act, 1961

A search operation was condueted on Rey Darbar Group of cases on 3172008,
Druring the course of search operations at the premises of!
{if Farty A-7, Global Reality Ventures PLtd. © parmous papers were found
ard seized belonging to M/s VK Fiseal Services P.Lid. The annexure
are marked as under:

a.—
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Party A-7: Annexure A-45 - Hard dise containing books of aocounts of
M/ s VK Fiscal Serdces P Lud,

Thus the proceaedings w's 153 C read with section 1534 of the rcome
Tax Act, 1961 are being inifinted in the above case,
Sl -
Oepaity Commissioner of lcome Tax
Central Circle 12, New Delhg,”

1.1, A perusal of the Satisfaction Note demonstrates that in the hard
disk of one of the computers some  accounts of the HESCSSSE CUTMPANY Wera
found. A print out of thesy books have been [urnished o us by the Ld.CIT. DR,
A perusal of the print out show ti_mr page Iois a “confirmabtion of accounts”
given by the ussesses company Mys V. K Fisca® Services Pitd. to Clobat Reality
Ventures Ltd., for the period is 1w April,l2008 1o 31= March, 2009, As an

altachment lo this “confirmation of account”, V.K Fiscal Services Plid. has

given & copy of ABN Amro Bank (BA6843) books, copy of trial balance, copy of

profl and loss a/c, copy of balance sheet, copy of a paru—r_ of the cash book, for
the period of six months Le. the period for which it had transsctions with
Global Reality Ventures, copy of ledger acvount of Global Realily Ventures and
copy of Indian Overseas Bank {7556 ledger accounl. These in our view ATC Do,
books of account belonging to the assosses, as sought o have Leen made out
im the Satisfaction Motc. This  demonslrates that, the Satisfaciion MNote
which says thal books of secounts are contained in the hard disk, iz 2 wrong
recording of facts. The cntire cash book or the bank book is nnt available in
the hard disk. What was available in the hard disk was confirrnation of

accounts given by the assessee to (Hobal Rizality Ventures and statement of

L~
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acciunts, ledger ete. in support of the same. The relevant portion of the cash
Lok, where the entrics of Global Reality Venlures Lid, are recorded was alan
there in the hard disle Thus 1o held that the hard disk coniains books of
accounts of M/s V. K. Fiscal Services P.Ltd. is prina facie wrong, Thus, in our
view no money, bullion, jewellery or eother valuable articles ar books of

accounls or doecunents seized Bolong to the assessce, warranling issual of

notice ufs 1530,
112, Hence we uphold the contention of the assessce that the iss1al of
notice ufs 153°C7 tinder the facts and circumsiances, is bad in law,

11.3, We also notice thal the 4O, of e assessce s the same as the A.CH
of the searched party. We do not know in whose assesament procesdings this

satisfacton note was considored,

12, The law on the issue has developed. We refer ta surne case laws in
this regard. The ;procedure to e followed By thie Assessing Officer is given in

Lthese vase laws, We extract the same lor ready roference,

12.1. In  the case of M/{s DBL Propertics (F) Lid  in ITA
10.11349/Del /2012 for the ALY, 2004-03, order de. 22.3.2013 the ITAT Delir

TV Beneh held as follows,

"15. From a perusal of the said satisfaction note, it is evident thet (his Baper
dues not ndicate in 1whose case this satisfaction wes recorded ond wha is the
ufficer recording the satisfuction. There is no menfion of name of the assesyee,
There is no mention of the name of the Assessing Officer and no seal af fhe
Assessing Officer. In the satisfaction hote, the Assessing Officer has mentioned
the name of various ussessees whe have been covered for search and SRRl

agelion under Seciion 132{1}) The number of such aRSessees are eight. Now,

L
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during the search of whose premises it was Jound, is not mentioned. The last line
of the satisfaction note reads T am satisfed that the above documnents belong to
Mfs DSL Properties Pot. Ltd. and thus its case is being taken up for assessmernd
undder section 1530 of the come Tax Act 1961, * 4 Hair recding of the above
sentence tndicates thal 1 is recorded by the Assessing Officer who is taking
achion under Section 1530, Thus, it seems that the satisfiction note is recorded
by the Assessing Officer of the assessee This in ference is fortified from the fact
that on the very same date, 12, 21st June, 2010, the notive under Section 1530
is issued by the same person. The leamed CIT-DR afso stated that the
satisfoction  nole was recorded by Shri Jeelendra Fumar, ACTT, Circle-8  who
issued notice u/s 153C read with Section. 1534, H masveEr. A Ired fo fustify the
wetion of the Revenue on the ground that after the order under Sectivn 127 of the
Income-fux Act by the CIT, Delhi IV, the jurisdiction of the person searcherd as
well us the assesses hoth were cenfralized with the ACIT, Ceritral Cirgle-8, He
elso stated that siwee the Assessing Officer of boily the persons was the same,
there wus no guestion of handing over and takirg over of the documentis, We are

unable o agree with this view of the learned DR, If the: Assesging Officer is

assessing the person searched us well s other parson whose gssets, books of

gocount or  documernts were found at the time of search, then alzn, first while

making the assessment in (he caze of the parson searched, he has to record thea

safisfrction that the maoney, bullion, jewellory or other valvable article or thing or

books of account or documments belong to the person other than the person

searched. Then, the copy of this _agattsfaction note is o be ploced in the fGle of

such other person and the relevant deoument should also be ransferred from
the fite of person  searched to the fie of such other porsor. Thereafter. in the

capaeity of the Assessing Officer of such other person, he has fn issue the notice

uneler Section 1534 read with Section 1530 The Assessing Officer of the persan

searched and such nther person may be the same but these are two  different

assessees ond, therefore, the Assessing Officer has fo earry out the  dual

exercise, first us the Assessing (fficer of the person seurched in which he has 1o

recorid the sctisfocion, durng the course of ossessment proceedings af the

-

L
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pPerson seurched. Afier vecording such satisfaction note in the file of the EHEIrSGR

searched, the same is 0 be plnced in the file of such vther person. Then, in his

capacity as the Aegesasing Nfcer of such other person, he should tuke

cognizance of such  saotisfaction. note and thereafter issues Hatice uruler Section

A58C I this cuse, this exercise of recording the satisfuction cluring the
dssessment proceedings of the person searched has not been carried out. vy the
other hand, the Assessing Officer recorded the silinfaction in the case e much
other person twhich does not salisfy the condition of assuming jfurisdiction wnder
Section 1530 Moreower, no original satisfoction note s quailnhle o record. The
photocopy of the satisfaction note produced before us does not bear name of any
ussesses, name of the Assessing Officer or any seal of the Assessing Officer,
Therefore, the above  satisfuction note canmot be said ta be a valid satisfaction
reote within the meaning of Section 1530,

17 At the dime of hearng before ws, the leamed counsel for the
assessec has vehemenily contended that the photccapy of the audited profit &
Iss account and balance sheet Lias belonging to the shareholder/ director from
whom the same was fiund ond not o the assazses, We agree with this
contenitan of the leamed counsel ﬁfhen a eompany supplies photocopy of its
profit & Juss account and balance sheel to s shareholders/directors, such
Photoenpy of the profii. & loss aecourt and bulance sheet helong o such
shareholder/ director and not to the gssesses company. I the argument of the
Favenue is accepted, then, if. during the course of senrch of any persom the
Photocopy of the profit & loss account/ balanee sheet of any listed company, say,
Fellance Industries, Taio Motors or Bejey Aute 15 fowul, then, as per the
witerprelaiion of Section 1530 by the Department, the Assessing Officer winidd be
entitled to take action under Section 1530 in the coase of such lsted COTRNY,
Thot interpretation would lead to absurd results. Thergfore, we hold that the
underlying condition for inveking the jurisdiction w/'s 153Cis not satisfied in the
ruse of the assesses,

18, Thelearned counsel for the nssessee has also argued that the lssue of
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notice under Section 1530 is barred by limitation. as per provise to Seefion 1 S
He stated that os per the Revenue., the satisfaction Jor inilinting proceedings
unrder Section 1530 was recorded on 2 1st June, 2010 and notice under Section
153C was also issued on 2 Ist June, 2010, Thus, okatously, the seized [HApEr
tries handed over to the Assessing Qfficer o such other ferson on 218t Jine,
2010, Now. as per proviso to Section 153C, the date of seach is (o be
substitiuted by the date of receiving the hooks of account or docimerds aF Assets
Setwad.

Accordingly, the assessment can be recpemed of the preceding six years than
21st une, 2016 They would be AY 2005006 o 2010-11. The Reverme s
regpenied assessment for AY 2004-05 which is clearly burred by hmitotion. The
leamed OR has contended that sinee in this case the Aszessing Officer of the
persan scarched and the Assessing Offiver of such other person was the same,
there iz no question of honding over and taking cver of the documeny, therefore,
Jur the purpose of Umitation, the date of search would be relevant and not the

date of inftabdon of mrocesdings under  Section 530 Siree in this case

satisfuction iz recorded on 21at June, 20710 and notice urider Section 530 i

alsio issued on the same date, then only conelusion that can be drown is that the

Assessivg Officer of such other persen_has faken over the possession of sefed

document on 2 fst June, 2014, Accordingly, ws per Section 153{1) the Asgassing

Officer can issue the notive for the previous year in which search is corudtcted

ifor the prrpose of Section 153C the documend is hemded overd and six A¥s

receding such Assessment YVeor Nove, i this case, the previous yeor in tertrich

the docurnent is handerd over is 15t Al 2010 f0 3151 March 20711

The assessment year would be AY 2011-12. Six preceding previows years

arcl relevant assessment year would be as under-

FPrevious Vear Assezsment Yeor
142000 t0 37.3.2010 203111
A4.2008 to 31.3.2009 2009-16
142007 to 31.3.2008 2OE-0
L2000 ta 2152007 2007-08

b~



142005 w0 31.53. 2006 2008-07
1.4.2004 to 31.3.2005 20050

22 The Assessing Officer has issued notice under Section 153C for A Y 2004

05 tohick is elearly bamed by limitation. Therefore, issue af notice under
Section 1530 issued by the Revenue carmor be sugtained on both the abaye
counts. 1oc, it is legally not vuiid gs conditions laid doien under Section 153¢

has not been fulfilled and it is burred by limitution. (Ermpliesis ours),

12.2. In the case of M/s Therapeuiic india (F) L. i ITA nos. 4515 G
4516/Del /2012  for the AY. 2006-07 & 2007-0a order di. 31% May, 2013
22323003 the ITAT Delhs ‘H Bench held as follows,

"8 We have heard the rmyai submissions of both the parties and have gone
through the material avaiable on recored,
We find that Led CITYAT after going through the submissions nf dssesses fos held

that ihe documents seized from the Dlemnises of another LErSGn Were coples of

e R

gq_@;@ne_.merL of retum and  copies _af fmal _Geocounts of the _OSNESSEE
company. The Td OR has nof broughi arything CONTrOry to He finclings of Ld
CHA) and kas not broyght ary foct which eowld substantiote fheat there were
vther incriminating documents upon which the Assessing Officer had relied fo
estimate the frnover of the COREHINY. Jn our eonstdered e, _iF the seized
doruments m_nl‘rxm)ri'._h;_ﬁr_ﬂ documents whick Id OITYA] has narrated then thage
eannol be said io be ineriminating unless ﬂw-_c&ﬂmltﬂﬂipmM_nuﬁy the
Assessing Officer_in the documents seized and those_in the Departinent's
possession in the form of part of IT retums. in the ahouve clrenmstances. we dy

et See aniy in Irrntty 1 the order of Ld CITEA. )

12.3. The Henv'ble Gujarat High Croaurt in Tax appea] no, 914 of 2017 in

case of “ayaben Ratial Sorathia® vide order dt. 2.7.2013 held as under.,
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“3.00, Mr.Pranav G Desai, Id. Counse! dappeqring on behalf of the arprellomn
has vehemently submitted that the Tribunal Fuas ot properly appreciated the
provisions of lmo more Porticularly section 1534 of the Act, which permits the
Assessing Officer to redpers reassess the retum of sic preceding years, It is
submitted that Ltherefore, considdering section 1534 of the Act, which Permits the
Assessing Officer to renpen/reassess the return af six preceding years, [t is
submitted that therefore, considering section 1534 and 153¢ of the Act, the
Assessing Officer way Justified in reopening the assessment with FEsSpect Lo
Asgezsment Year 2506 ned considering the same ratio and Feelio modus
Operand] with respect (o Assessment Year 2006-07 und 200708 rigchitly adderd
undisclosed Meome on the sale of plots of land admeasuring 426,10 SF.mirs.
soid during the year under constderation being exirn sale profits recelved on sale
of piots of lund a1 the rate af RES75/- per sq.mirs. as done i the A Y. 2006 07
and 200708, 3.01. M Pronae o Desai, learned coumsel eppearirtg on behalf of
e revenue Bus further submitied thet the tribunal has rnot Froperly appreciated
the decision aof Andhra Fradesh [ figh Court on the issue in the case of Gopal Lol
Bhadriku Versus Deputy Commissioner of fncome- Tax, reported in (20 2] 346
TR 106 [AFL It iz submitied tha the tribunal has raqterially emod in
distinguishireg the: Jacts of case before the Andboa Fradesh High Court in the
wforesnid decision, 4.02, Now S0 far as the relinnee placed wpon the decision of
the Andhr Prodesh High Court in the cnseo of Gupal Lal Bhadruka {aupra)l is
concerned, it is reguired (o be noted that in the cose before the Andhra Pradesh
High Court, the land sale trarisaciion was in the VEry assessmend yeor i which

the search was carried out iz true and U carnot be disputed theat considering

section 1534 of the ity Assesting Officer LN redpern arild/ or redssess the retlirm

with respect to spe preceding vears, However there must he same Enmimirum'ng

matericl available with the wssessing afficer with respect to the sale trarsoctions

n the particular assessmert Lear such as in the present ease 2005 2006 Under

the ciroumusfances, an facts, the decision af the Andhra Pradesh High Court shall

not be applicable to the fucts of the present case, (Emphasis ours)




12.4, Hon'ble Rajasthan  High Cours m judgment delivered on
24.05.2013 in the case of Jai Steet flndia) u/s ACIL, 259 CTR 2581 (Raj.) has
also dealt with similar circumstances and has held that where no ineriminatbng
document iz found during search, addition cannat he made. The relewant
{indings of (he coturt are as under:

Mg case whers nothing incriminating is found though s. IS3A weid e

triggered and agssessment or fenssessment 1o ascertuin the tfotal fncome is

required to be done, the same wonddd not result in any qddition erd the

wssessrnents made earlier may have to be refteraied Arsiment_of the counsel

that the Assessing Officer is free to disturb the ineome. expendiiure or deduction

de huors any mcrminating muaterinl while maicing the assessment u/s 1534 ix ot

bome awl from the scheme of the saied provisions of 551534 to 152 cannot bex

interpreted to be ﬁ:rf}ter_mninqsf for the Assessing Officer and/ or the. ASSeEEEs

Peyond the provisions of55.139, 1497 and 263-4 hurnonious consiruction of the

chlire: provisions of 5. 1534 would fead to an rresistible conclusion that the denored

nssesses’ has been used in the context of abuted proceedings aned reasgess’

fues Been used jor compleled assessment proceedings which do not _abate as

they are not pending on the date of initiation of the search or makirg of

requiisition and can be Hnkered only on the basis il incriminating matesiol fonend

durineg the course of seareh or reqursition of documents thercfore, it is not opet 1o

the: assessec to seak deduction or clarn relief not cluimed ing it in_the original

assessment whach already stunds cormpleted m Gn gssessatent w/s 1537 made

N pursuance of a search or reguisition, frmphosis ours),

1.3, The EHon'ble AP, High Court in 17T A No, 266 of 2013 di.
12072013 in the cuase of M/s Hyderabad House [, Ltd., held as under.
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JUDGMEN T {Per the Hon'be the Chief Justice: Sri Kalyan Jyott Sevgupta)

This appedal is preferred and sought to be admitied on the follmuing suggested
question of law.

Whether on the facts and circumstunces of the case, the Trnbunal is corvac irn
faw i holding that the: compuiaiion of undiselosed income /s 1534/ 1530 of the
At should be_confined only to the matericl fornd during the course of seqreh
proceedings>"

In_our apinion, the aforesaid question is very voague, as the undisclosed meome

shalf be corpried always on the basis of the materiol,_1which is found curing the

oourse af search, No moteral, which weas disclosed al the time of reqular

dgzessment or Mock assessiment perind, cont be relied on to arrive ot the

undiselosed income. The learned vounsel for the appellant hos drouny our

attention to Section 15887 of the meome Tux Act, 1967, which reads s under:

IS881 The provisions of this chapter shall not_opply where o search is initioted

under Secticr 132, or books of account. other dorments or any_assets are

reguisifioned under Section 1324 gffar the 3= day of May, 2003." (Emphasis

aurs)

In this present appeal, there is ne statemeni or arerment that the search was
initiated urndder Section 132 or books of accound, other documents or any assefs
dre requisiiioned under Section 1724, therefore, there is no illegality or infirmity
inthe judgment and order of the Tearned Tribunol warianting interference of this

Corrt. The cppeal is aeeordingly dismissed,

12.6. In the case of ACIT vs. PSAL India P.Ltd. ITA no 2637 Tl 2010
for AY. 2003-04 lae Delhi *F° Rench of the Tribunal held as follows.

This iz the appeal emanates Jrom the arder of the CiT (AN Dethi doated
03.03.2010. The revenue fus laken the folloaving grounds of appeal -

I Whether on the facts and in the circiemstances uf the case, the
CITA} has erved in law and on facts in wuasiirg the assessmen! made /s 1524
by holding that no document was seizad during the search pertaining tw this
Assessrnen! Year?
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2. Whether on the fucts and in the cifcumsiunces of the case, the CITYAY has
arred in inlerpreting Seclion 1534 of the FT" Aot
3. Whether on the facts and in the circumstanees of the case, the CITiA) has

erred in placing relionce on second provise o Section 1534/7) Ignoring the mein
Section and the first provises

< Whether on the facts and in the circumstonces of the case, (he CITYA) has
erred in law in not following the Ciradar No),7 of 2003 dated 05/09/ 2003 issuad
by the CBDT.

& Whether on the focts and in the circumstances of the case, the CITYA) has
erred in law by not apprectating the focl that there s no precondition that
documenis pertaining to each of the assessment year Salling under the prowsions
af Section 153C/ 1534 should be fottrd?

&, The order of the CIT (A} is perverse und nof tenable in Taw and on frcts.

o The uppeilant craves loaue to aded, alter or amend ey all of the grounds
of appeal before or during the course of the fleaning of the appeal. :

It our considered 1visw. there is no dispute with regurd to the Proposition thay
AQ urisdiction ws/s 1534 of the Act (o iniligte dEsessmenty reassessiment
procesdings for a years to compule the total income of the assessee ncluding the
undisclosed meome action have been faken aguinst the assessee u/s 132011 of
the IT Act. However, the quesiion remains thai when retum fus beert processed
wis 14301} o) and the time perod for issuing  hotiee 1/ s 143/2¢ for selecting
return for semting has elipsed then what naturs of procooding commernesd and
conrcluded w/s 14371} jai. How these are different jrom the procgedinge
commenced and concluded /s 143(3} of the Act. There is no doubt that once the
proceeding ufs 143(3) are completed and concluded ther there is nothing which
will abate as per provisions of sectiort 1534 of the Act.

o, In our considercd opinion, section 1534 referred 1o “peridirg”

‘assessment” or ‘reassassment” and nod ‘assessment orders”. The ASHesshet
may not be pending even though there iz no formal order u/s 1930fa). The
moment return is filed  gnd acknowledgement or  intimation issuedd, the
proceedings imitinted by fling the refurn are closed, unless they are again
inggered by issuing notice u/s 143(2) of the IT Act. In the ruse urnder
consideration, the period for issuing the notice 1/'s T132) elupsed, The process

has attained the finality which can ordy be assailed u/s 148 or 763 af the IT Act.
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Such procesdings can neper De nitinted u/s 143(2) when the time pevicd for

ISSHING Notice L/ s 1432 hees expired ...

The issues arises Jrum those processed retum can be raised only when some
matenals found agninst the assessee. The Hon'ble Delhi High Court in the case
of Anil Kr. Bhatia sited it supra held that ussessment w/s IEZA} would be
similar to the grders passed i ony reassessment, where the fotal tnoome
determined in the onginal assessment order aned the teome that has ssoaped
assessment are chibbed together and ussessed as the torn] inoome, Tha expiry of
fime for isswing notice u/s 143(2) of the At takes away the jurisdiction of the A0
Jor issuing notice u/s 1432} It Is jurisdictional power available with the AQ fo be
exercised it given periud, Onee, it 1s excrcsed then it can ba complefed only by
raakiing order w/s IA3E) of the Act within the Himne available w/s 153(1) af the
Act. Onee search takes Place u/ls 13201) af the At and eomipletion of Jroceeding
is pending on that date then such procesdings abate.

Thus, the scope of GSmessment w/s 1534 depends Hoant  wihether  am

HSSessment or reassessment Procesdings 1 e Berlding or compleiad on the dote

of the search, Whenever the  abated pruceadings _are _merged  awith  the

provcaedings /s 1534 then Se0pe of assessment vide and i will cover all issues
urnising from the original_return and issie arising on the basis of wncriminating

docurnents, and qssets Jind _and sei-ed durireg the search. Wherever the

Bruceedings are completed  prior to the search then nothing Merges  with

Proceeding u/s 1534 the Act and nothing abates, tn such o sitiation, the AQ hos

o respecd the _eomplefeness of fhe proveedings. Adnvittedly, in the case of

CSILL808, no incriminagting documents were found an seized. e provisions af

section 1534 give power io assessing officer lo assess ond reassess the income,

The assessing officer is SRRt to make addition un aceourd of undisclosed
MCOIE or ncae escaped gssessment fn the rose under consideration, there is
NG ncriminating materiol Jourdd during the course aof search relatin g tu the

assessment year under consideration, The time period for ISSUING notice u/s

L’L"
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T43{2) was already cxpired prior o the daote of search. Therefore. the
proceedings do not get abated by wirtue of proviso to Section, 15734,

T} Therefiore, the question arises whether AQ can moke any addition i the
reassessment proceedings u/s 153f4) after making inquiries which ore rueaf
suggested by any document or asset seised during the search. It depends on the
nature of addition, The facts and circimstances of the assessee clecrly show
that no incriminating document found relating to the land develupment expenses
debited n the books of accowrts. No material was ar. the record on the basis
which income of assessee couwld be Jurther assessed by Assessing Officer,
Therefore, the assessing officer has no jursdiction in makes or te resort (o roving
and fishing inguiries to find oul whether ury ncome has escaped ussessment
durieg  [hese  reassessment preceedings. Particularly, when there is fife]
ncriminating material found and setzed during the course of search /s 1331)
of the Act and nothing is qvailable in recortd to reazsess the income of assesseo.
i view of the above, this is not o Nt case for making the rzddfﬁr)_n i e year und

corvsideralion, the same are dedeted, (Emphiasis T

1257, In the case of Kusum Gupta v, DOIT for which o of Us is a parcy
in TTA 41873/Delf09 and ather appeals order dt. March, 2013, the Delhi “D*

Bench of the Tribunal from parsé to 8 held as under.

G Having gone through the orders of the authorlies below we finued that the
Lel. CIT{A} hes decided the issue raised in the grourned in fuvour of the S EESSEH
Jollowsing his earlier order on identioal issue in the case of assessec Jor
mEsessment year 2004-05. In that year also the only issue raized was as to
whether while assessment order making addition in framed u/S 153 A, the AO
has to restrict Ritself only (o moterials Jound during the course af search or gy
other Issue was also considerad, ff 1ne held that where order has already been
passed w's 14313 and if no material is Jound suggesting eseapament of ineonte

in this assessment then no addition can be made i Seciion 153 A proceedings.



21

Ire other words in such cases arddition can unly be made with refereiee o
maternal found during the course of search. The Ld. (IT{A} has Placed relinnee on
the decision of the Ivibunal in the case of Shri Anil Kumar Bhatic Vs, ACH and
ors, 1ITR [Tribs} 4849{Delh) hadding that the power io frome assessment w/s 153
A of the Act shall be TO) THE extent of income escaping assessment to e
knowledge of the Assessing Qfficer during the cotrse of search. # was held thai
the assessment u/s 153 4 af the Act shall be with reference to book of ACCOLTIES,
article or thing fiund or documents seized during the search which are nei
disclosed in the originogl assessment, [t is pertinent fo mention averhear thet in
the case of Shri Anil Kumer Bhatia and Ors, the reveraue had preferred unpeal
before the Hon'hie High Court against the grder of the Tribunal and the issue
raised before the Hor'ble T figh Court was as to whether epen if assessment
order had already beer passed in respect of any of those six assessment Lenrs,
cither w/s 143(1) {u) or Section 143 {3 prior to initiation of seareh requisiton,
still Assessing (fficer is empoieered o oreapen those provecdings w/s 153 A
wilhout uny fetlers and re assess tar] income taking note of undisclosed TRCOHE,
i any. unearthed during search. Jt was unswered by the Hon'ble High Court in
affirmative and in fovour of the revenue, In thut cose, the Hon'ble High Cours
huas been pleased to Rold that the Aussessing Officer has the power u/s 1524 to
make assessment for all the six Bears  and compride the fotal mcome of the
assessee, aicluding the undisclosed income, nefrpithstonding that the assessec
Jiled return bofore the dute of search which stood processed w/'s 1431} fu} of the
Act. The Iribunal had held that since the retums vof ncome by the assessee for
all the six years under consideration before the search took place were processed
w/s 143 (1) fa) of the Act, the provisions of Section 153 A cannot be tnpoked, The
Hun'ble High Court did not agres with this, nor it agreed with the finding of the
Tribunal that no material was found during the search. The Hon'ble | liggh Court
observed i that cotse, thl in the entire cose gmd arguments  before the
departmenial authorities as well us the Tribunal had proceeded on the basis that
o document embodying the transaction with Mohni Sharme was recovered Sfrom

the assessce. The same is nol correct (he rerson heing thal n the order of the

L
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Tribunal #self it wnos menfioned that no docoment miuch less meriminating
materiol was  found diring the seqrch of the assessee's premises, except
Lnsigned undertaking for loan.  The Honi'ble High Court taking note of this
material fact held thor if it is not in dispte that the document wwas Jind in the
vourse of the search of the assessee, then Section 1534 s tiggered . Once the
Sectivn is Erigaered, it is marcatory for the Assessing Officer to issue notices u/s
1334 culling upon the oEsessee W file retumns for the siv COSSeEsment years prior
to the year ir which the search ok place.  The contention of the Ld AR
remuined that under this premises that some document was found i the course
of the search of the USSeSSRe’s premizes, the Hon hle High Court was tleased ta
Justify the assessment made w's 152 A of the Act, In other Miords, in absence of
Sinding of any material churing the course of search where agsensment hos
already baun Jfraomed usis 143 3 of the Aot or retum Jied wis 139 has alreaddy
been processed wis 143 (1} frul culdition can aot be made in the Hssessent
framed uis 153 4 of the Adl, remained the cotttenition of fhe 14 4@ Juriher
coftention of Ld. AR remeined thet i the ossessment year 2000-02 no material
was seized  from the Premises of gassosses during the eoypese af sacrch and
dssessmen! order was already framed u/s 143 83 of the Act before the sedarefL
The Tribunal in absence of ary murterin Soumed during the course af senarch or
statement perfaining to the undisclosed irncome s deleted the addition made or
acoount of noen-genuinencss of the gift as undisclosed evme,  The revere had
preferved appeal against the said order of the Tribunal vide ITA No. 83172016
and the Hon'ble High Court vide ils judgment dated 16/ FAR2010 has approved
the order of the Trbunai. The Hon'ble High Court noted thar the gifts were made
by way of rerpstered gift deeds as well as paymenis were made by way af
account pay cheques and both the denors OrE Iroowme fo azsesses, ¥ connot be
2aid thul the Fifts are not genuwine.  We thues fined thi nefther in the egse aof Al
BhatiafSuprn) decided by the Hor'ble High Court nor in #he cisg of assesses
itself for the assessment ear 2002 any clear ratio hos been l4id down by the
Hor'k le High Court that in absence of uny material fourned cluring the course af

search, no addition can be made u/'s 153 A of the Act where assessment has

L
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wlready bean framed u/s 143 {3) or returmed filsd u/s 120 of the Act has been
processed u/s 143(1) fo) af the Act. Hawing gone through the other decisions
relied upon by the Ld AR e find that in the case of Anil Kumar Bheotia & ors
{Supra), the Tribunal held that in respect of on assessment uSs 1834, where
processing of refims /s 14341 Hal stood completed in respect of refurns filed in
due course befire search and ne matenial is found in search thereafter, no
addifion can be made. appeal preferred by Revene against this order of the
tritunal, the Hor'ble Belhi High Court wits plegsed fo Rold  that whers
tsEsessment orcder fued already been passed in respect of all or any of those siv
UEEessmant years, either w/s (43 (1} fu) or Sortion ] 43(3) prior to indliation af
search/ requisition,  still Assessing  Officer s empowered fo reopen  those
proceedings w/s 1534 withour any fetters and reassess fotal moome faldng note
of undisclosed income, if any, unearthed during search.  The apprenl was
howeer, allowed in favour of the Reverue Beeause the Honble High Couet dicd
ot concur with the finding of the Tribunal en fact that no riatertal was fiund
during the search, 1whereas the dociiment embodying the transaction with ¥y
wos recovered frome the gssessee m seroh but the sume was nored by the
Trbunal on the pleg tha! the document wos not signed by ‘MY the Hon ble High
Court was pleased to hold that mere fact theat the uhdertaking was not s igned by
M ehid not absolve the assesses From the duiy of satisfactorly explaining the
possession of the documents, The wmount was stated therein to hape bees
advanced in cash, Thus an inference con be dragun Jrom those decisions of the
Tribunal and the Hon'ble High Court that there is no seope of debate on the ratio
that taking note of undisclosed neome, if any, unearthed during the search and
atren If assessment order fugd clready been passed in respect of all en any of
those six assessment years, either w/s T93{1} {at or Section 14312 pror to
initiatinn of search respisition, sl Assessing Officer iz smpoecred o reopern
those procesdings u/s 157 A without any fetters and redassesys otul inoome. The
L. AR in the present case before us tntends o toke support of this ratio, though
e agree with the contention of Ld. DR thar the Hor'ble High Cowrt as it is

cuitdlent from the rontents of pare no. 23 (P 468, 21) Tetxman 4537 has not

&,’*’m
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expressed ts opindon on the issue s to whether Section 153 4 cun be invoked
even where no Mermminating material was Jound during the search conducted
u's 132 bup at least we find that there is ek digpeale that prowisions u/s 1534
can be invokead only taking note of undisclosed ncome, if any, unearthed dliririg
search,  We find that the izsue as to whether tn w case where no incriminating
matertal was found A0 had no Jurisdiction to malke addition in assessmend or
reassessment w/s 1534, has been dealt with and adjudicated wpon by the
Special Berch of the Tribunal in the rose aof Alcargo Global Logisiies Lud. Ve Iy,
CIT 20132) 137 IT0 287 Dern} (SB), which has been Selloroed by the Bombeay
Bench of the Tribunal in the case of Gurinder Singh Bawa Ve, Cfr {Supral reliad
tpon by the Ld, AR, The issue was referred to the Special Bench o which to the
conclusion that in cose where assezsment has abualed A retains original as
well as Seclion 153 A jurisdiction and when no assessment hos been abeted,
fssessment uwls 153 A con be made anly o the bysis of eriminating material
recovered during search. The Spevial Bench held in thett case that Provizions af’
Sectivre 153 A come fnte operation I a search or reguisition is inifiated wifter
1S5/ 2003 and on satisfoction of this condition, the A0 s drder olligation {o
sug nolice fo the person requiring him to furnish the reture of tncume for six
Years immediately preceding the year of search, The Specinl Beneh further held
that in cose assessment hos nhated, the AQ refain s the arigiruel juriscliction s
well as jurisdiction u/s 1534 for which assessment shall be made for each
tssessment Year separafely, Thus in cose where assessment hasz abated the
AC can make additivns in the nssessment, even if no ncriminating material, has
beent found, Bur in other caseds the Special Bench held that the assessment u Vg
153 A can be made on the basis of ineriminating material which in the confext af
relevant provisions means books of arcount and other doruments found in the
course of search but nat produced in the course af orgingl assessient aned
undisclosed income or propenty disclosed during the course of search. In the
present case, the assessmeant had been comnpleted under summary scheme u/s
143(1} and time limit for issue of notice w/s 143(2) had expired on the date irf

zearch.  Thercfore, there was no assessment pending in thisy case and sueh a
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vuse there was no question of abafement Therefore, addition could be made

oniy on the basis of incriminating material found during search.

7. Fellowing the decision of Special Bench in the case af Alcarge Global
Logistic Lid, (Supra) and ors, the Hambuy Beneh of the Tribunal in the cose af
Gurinder Singh Bawa {Supra) held that in seqreh ERSSEssmEnt pertaining to six
immediately preceding  nssessment Years which abet due fo prerndeney,
Assessing Officer can meake additions even If ne mertminating materials is found
during search, but when all assessments are complete and no qassessment huas
abated, Assessing fficer can orily made addition on the bosis of either
ineriminating  madernal found during search or undisclosed income/ property
disclused during search. In that case the assessment framed w/s 1534 was
igueshed s being made without jurisdiction since the said (ssesSsREnt uSs 1594
was made on the basis of material asalable in return of feome and there wes
no reference to any incriminating raterial Jonund during the search and sinee no
dussezsmen! waos abated.

8. The Bombuy Bench of the Tribunal in the vase of ACT vs. Pratibhe Jrdustries
Ltad. {supra) has held that Froceedings w/s 1534 are linked o the search Fusting
heen initiated on the person, not wwith the documends fourud and seized. The
documents so found ard seized, may become useful to the Assessing Officer for
making an assessment of tetal tmoome w's 1534 r sahs, M33), held by the
Tribunal. In other words as per this decision where search uhs been conducied,
wsuance of motice u/s 1534 for Jiling return is valid action but in such
assessment no fresh addition than those made in the assessment atteing
fmality. can be mads in absence af material found and seized in search. This

decision Iz thus supports the case of the assessea.”

12.8, The following case laws also support the case of the assesses.
(2} MOGI" Automobites Ltd. vs, ACIT in ITA nos.4212 and 4213/ Det/ 2011 for

Assgssment Year 2004-05, 2005-08, order JdE 28 Jun e, 2013,

ﬂf”j |
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B) Jai Siecl (ndia), Jodhpoe s ACIT, TTA: no53/2011 and others wvide
Judgement dt. Zdrh May, 20135,
e} JCIT, va, M/= Spocirum Pearls and Exports P.Lud, in ITA: nos. 2107 o

2113/Hyd/2011 for AYs 2003-04 to 2009-10 order dt. 4.4.2012.

13. Applying the above case laws to (he facls of the case, we have to
necessarily quash the assessment proveedings  for Assessment Year 2004-05,
2005-06, 2006-07, 2007-08%, 2005-0% on the fellowing prounds.

(=} Mo books of accounts belonging to the asscssee were [ouned and seized in the
premises of the other person. What was found was in the hard disk Was ondy o
confirmation of 2ceount that an attached annexares. Such documents cannm
he said to be bonks of acueunts or documents belenging to the assesees

i The Revenuc has 1ol Froduced the record of the scarched jwrson fo
demenstrate  Lhat satisfaclion was recorded during the course of ASECESMent
procecdings in the case of M /s Global Reality ‘-.e're:ri{xg'fs P.Ltd. Omn the date of
recording of sarisfaction, first notice ufs 15380 was issued.  There is no
indication whatsoever, that the asscssment ;ur%f_:_f_‘edings in the case of Glabal
Reality Ventures P.Ltd. were in Progress or not al that point of time and that
the A.O. during the course of that proceedings recorded this satisfaction. The
procedure contempiated under the Act was not leallowred,

[¢) The satisfaction is recorded on 237 July 2010, The relevant A woizld Be
2011312, The six preceding AYs relevant to this ALY, would be 2005-06, 2006
OF f2007-08/2008-002010-11. Thus the notice issued ufs 153°C° for the ALY
AD04-05 is clearly barred by limitation.

(d} Ewven otherwise, as  there is no ineriminating materint found during 1he
course of search, the A.Q, should have dropped the proceedings initiated u fa
L33'C7 of the Act.

b
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le} As there is no dispute that no assessment Or reassessment has abated in
this tase for the reason thar, the date of search  which in the case on hand
would b 2332010, by virtwe of First Proviso to S5.153C%, ie. the date )
Passing an order u/s 127 lransferring the cases of the 2A%B0850C 10 the present
Assessing Officer g HESCESMENL or reasscssmen| was Pending. When na
assessment has abated, the question of making any addition or making
disallowanee which are not based on only material found during search s baxl

i laar,

14, For the A.¥. 2009-10 no notice u/s 153°C" was izsued. Wotices tfs
143(2) and 143(1) were issued o1 B.8.2000 and assessment was completed by
making additions u/s 144 and also making an adhoe disallowance of Rs.15
lakhs u/s 57,

14,1, After bearing  rival contenlions; we hold as  follows, The
disallowance /s 144 is ger aside to the file of the 4.0, for fresh consideration
m accordance with the principles laid down in the decigion of Har hble
Jurisdictionat High Court in the case of Maxopp Investments Tig, va., CIT, 297

CTR 162(Del]. In the result this sround is set asids fur statistical PUrposes,

1.2, Ground no.2 is agamst the adhoc disallowance of R5.15 lakhs, ‘The
reason given by the A0, is ax follows,

"As per the provsions af the Section 37 all EXpEnses incurved for the pumprose of
business is allmoahis expenditure, The min requiremeant is thot the expendiiure
shonld have been tneurred whelly and exclusivaly Jor the purpose of business,
Business expenses are sxpenscs that are incurred for CWTYING on of rhusiness
activities. M the paze o hind, the asscssee has Saited to prove the Justification
af above expenses and such 4 meleoric rise in expenses oorpanTg with the
income has been a subject matter of ENguiry.  But the assessee hos alen ot
Surnished any detail 1 this regard. Therefore, at this stage, i is very difficuls to
mn point the exact expenditure. Keeping in view the above fucts of the cose crted
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Hmitation i the TRAtIer, an amourt of Ke 15000007 - is dis cllowed und added ta
the income of the assesses for the year.”

The Ld.Commissioner of Incomne Tax (Appeals) confirmed the additiom i a
Cryptic manner. We are unable to uphold this adhee addition, as it js not
based on any material. The disallowance has been maede based on sunmises
atd conjectures, The Aseessing Officer has not Justified the disallowance in a
proper manner. The assessee has broduced  all evidences in suUpport of this

expenditure, Thus we delele the same ard allow this grownd,

13 In the result the appeals of the assessce for all Lhe Assessmen| Years
2001-05, 2005 05, 20HE-07 2007 U, 2008-09 arc allowed and the appesal for

the Assessment Year 2000-10 is Partly allrared.

Ohrder pronounced in the Open Court on ..., Newvermber, 2013,
{L.C. SUDHIR) [LSUDHAKAR REDDY
JUTDHCTAL MEMBF:RL ACCOUNTANT MEMRBER
Dated: the ... .. Movember 2015

*mangs
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