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ORDER

PER CHANDRA MOHAN GARG, JM:-

This appeal has been filed by the assessee against the order
of the CIT(A)-XXIV, New Delhi, dated 21/03/2011 passed ‘in’first

appeal No. 213/2008-09 for A.Y 2005-06.

2. The assessee has raised as many as six grounds in this appeal.

adjudication.



ITA No. 215 2011

3. The main effective ground Nos. 2 and 3 reads as follows:

“2. That the learned CIT(A) has erred in upholding the notice u/s
147 of the Act issued to the appeflant, al*hough all the information
was already available on record with the A.O.

3. That the learned CIT(A) has erred in treating the value of the
property received through relinquishment deeds at NIL in spite of
provisions of section 49 r.w.s 2(42A) of the Act.”

. Ground No. 2

3. Apropos'Ground No. 2, the td. DR, at the very butsé_t,-dréw

our attention towards the relevant operative para 3.3 of the
impugned order and submitted that the legal ground of the
assessee challenging the validity of initiation of reassessment
proceedings was not pressed before the CIT(A), therefore, the

assessee cannot agitate this legal issue before the Tribunal.

4.  Replying to the above contention of the ld. DR, the 'Ed. AR of the
assessee contended that the case of the assessee was represented by Shri

Inder Mal Singh, Advocate, and in the affidavit dated 29.4.2016, he has

, '.f.‘(_i_efposed that Ground No. 2 was never withdrawn or communicated as not

" pressed. before the AD. The ld. AR also pointed out that in the said

affi'déViF, §h(i Inder Mal Singh, in para 4 of the affidavit categorically denied

“thdt there was no reason to believe that ground of the assessee challenging
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the legality of notice u/ 143 of the Act could be stated to have been
withdrawn or not pressed. The ld. A.R. pointed out that the advocate
having appeared before the AO has not been rebutted in any manner by .the
Revenue authorities and the same also gets support from the copies of the
order sheet submitted by the department wherein in order sheet entry
dated 17.2.2009, it has been mentioned that “Ground No. 2 not pressed”,

but there is no signature of Shri iInder Mal Singh, the assessee’s

representative in this regard.

5. We have heard the rival submission and have perused the relevant
material on record. On careful consideration of ;the above rival submissions,
at the very outset, we may point out that in the relevant order sheet entry:
dated 17.2.2009, appearance of Shri Inder Mal Singh, on behalf of t e has
be-en. noted by the Revenue authorities and on the left side of the entry, it
”has also i)een stated that “Ground No. Z not pressed”. On a plain reading of
this order sheet, it is amply clear that the entry of order sheet as well as
narration of ‘Ground No. 2 not pressed’ have been wrjtten by the same
person and on the left side below note sheet, signature of Shri Inder Ms.
Singh, can be seen. However, on the extreme left side below “Ground No. 2
not pressed” there is no signatufe of the advocate. In the light of the
unrebutted affidavit of Shri Inder Mal Singh and on the basis of foregoing

discussion, we are inclined to hold that Ground No. 2 was never withdrawn

or not pressed before the CIT(A} challepsihg ¥he "legaljty OT\\i\nitiat.ionl 01
-'fr"" _- 3;’ }ﬂi
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reassessment proceedings and issuance of notice u/s 147 and 148 of the _
-Act. We may also point out that from \th'e relevant operative para 3.3, we
clearly observe that the CIT(A) decided this legal ground aéainst the
assessee on the basis of detailed deliberations in paras 3.1, 3.2 and 3.3. in
the tast tine of para 3.3, the first appellate authority condudéd that he did
not find any érror on law or fact committed by the AO in invoking the
provisions of section 148 riw.s 47 of the Act for the year under
consideration. ~Thereafter, the CIT(A) dismissed the legal ground of the
aﬁséSsee by obser\)i;wg that '"this.ground of appeal was not pressed by the .
counsel of the appe{lant;assessee. In this situation, we decline ‘to_.é"cc'e'p'f- |
the contention -qf ‘the id. DR that the assessee cannot agitate the'. llegal
ground N. 2 bef_ére the Tribunal because it was not pressed before the
CIT(A). As we have already pointed out that Shri Inder Mal Singh, Advocate
has categorically denied in his affidavit that there was no such situation of
not pressing Ground No. 2 before the CIT(A) and the said ground was never
withdrawn or communicated as not to be pressed before the first appeliate
authority. Accordingly, legal objection of the ld. DR is jettisoned. The Id.

AR is allowed to argue Ground No. 2.

6. The ld. AR submitted that the assessee filed computation of income of
"f""tapjztal g'éin_, valuation report of the property sold as on 1.4.1981, tax audit
= report;é'ngi__fiﬁ_gncial account, conveyance deed dated 18.10.2004, -zopy of

_."*;s;‘@_-':aeed dated 25.10.2004 for property No. 15, Udyog Nagar, Rohtak and

2
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purchése deed dated 21.7.2005 for property No. 24/2012, second floor,
Punjabi Bagh, New Delhi alongwith return of income for A.Y 2005-06. The

Id. AR also submitted that the assessee also filed acknowledgment of filing |
balance sheet and tax audit report for F.Y 2004-05 when the AO on

31.10.2005 alongwith return of income for the relevant A.Y 2005-06 and all
these documents including copy of return have Leen placed in the assessee’s
paper bouk pages 1lto 117. The Id. A.R. pointed out that there was no
extraneous material with the AO beyond these documents for initiating
_ reaSsesznent pr‘oceedingé u/s 147 of the Act and issuing notice u/s 148 of
the Act and thus the AQ did not assume valid jurisdiction to initiate
. reassessment proceedings and hence the same may be quashed. The ld. AR

vehemc-;ntly pointed out that it is a clear case of change of opinion on the
same material which was placed before the AO during the assessment
proceedings. Therefore, the reassessment proceedings, notice and-
onsequent assessment order passed u/s 143(3) r.w.s 147 of.the Act may

kindly be quashed.

7. The id. AR furt.her. submitted that from copy of reasons recorded
available at pages 151 of the assessee’s paper book, it is amply clear that
the AO made étlegation that the assessee has sold his property for a
consideration of Rs. 1.40 crores which is not verifiable as relevant details

like bank accounf, copy of sale deed, etc. has not heesfemvished with
Ty WER 2

return, therefore, he has reason to believe that._q-;i&dm‘ b ¥ R .
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with regard to sale of property” has escaped assessment for A.Y 2005-06.

The id. AR submitted that computation of capital gain before the AO yvhich
is also available at page 4 of the assessee’s paper book alongwith return of
income and other relevant documents including sale deed etc. were also
filed before the AO. Therefore, the allegation in the reasons recorded is
factually incorreét, hence it should be presumed that the AO had not
assumed valid authority jurisdictioh for initiation of reassessment

proceedings and issuance of notice u/s 148 of the Act. The ld. AR faitly .

-accepted that the return was originally processed and the_'sam'é was not SRR
scrutinised during the original assessment proceedings. The-ld. AR pl‘a‘i:éd-‘-. S
- reliance on the decision of the Hon'ble Supreme Court in the case of CIT Vs

Kelvinator of India Ltd and submitted that there should be li‘\?‘é. _Anexq‘s'

LY

between reason to bélieve and escapement of income and the AO cann'ot"
review the assessment u/s 148 of the Act without fulfilling the three
conditions stipulated in the relevant provisions of the Act for reopening of
assessment u/s 147 of the Act. The ld. AR further submitted that as per the
ratio of the decision of the Hon'ble Delhi High Court in the case of CIT V.

Indo Arab Air Services [2016] reported at 283 CTR 92 [Del] reassessment u/s

147 of the Act is not justified without availebility of naw tangible material

after processing of return u/s 143(1) of the Act.
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8. Reptyiﬁg to the above, the {d. DR pointed out that in para 3.1 to 3.3 of
the impugned order, the CIT(A) properiy considered the subm.issions of the
assessee and thereafter he conduded that at the stage of initiation of
reassessment proceedings and issuance of notice with limited enquiry has to
be made only to see that whether there were reasonable ground .before the
AQ to believe that incotie has escapéd assessment.  The td. DR further
pointed out that the assessee filed computation of income, computation of
capital gain, sale deed, etc for claiming deduction but he dld not file
relinquishment deed dated 13.9.20C1 alongwith return of in'c'ome. which
raised doubt in mind of AQ as subsequently AIR informatidn wa's. receirvec.i by
the AO that the assessee has sold property for consideration of Rs.
1,40,00,000/ - during the relevant period. Thus, it is not a case of change of
opinion. The ld. DR vehemently pcinted out that there was tangible
~material before: the AO in the shape of AIR information and there was no
occasion for the AO to form opinion on the return and other documents filed
by the assessee alongwith return because return was processed u/s 143(1) of

the Act.

9. On careful .consideration of the above rival submissions and vigilant
perusal of the relevant documents pointed out by the parties during the rival
arguments, at the very outset, we note that undisputedly, the return of

income for the relevant A.Y was processed u/s 143{1) of the Act and there

—— i s,

was no scrutlny by the AQ during the original assessmerit pvﬁ@t;edmgg\{rom
’a""i T \\

the relevant operative part para 3.3 of the ﬂrst appellate authonﬂ ‘We
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observe that the CIT(4) placing reliance on the decision of Hon'ble Supreme
Court in the case of ITO Vs, Biju Patnaik reported at 188 ITR 247 [S(;]
wherein the Hon'ble Apex éourt has sounded the note of caution at the stage
lof notice u/s 147/148 of the act that at the stage of notice, the court is not
to go into the merits of thé controversy whether a partiéular income is
taxable. In the present case also, the AO receivixd AIR information regarding
sale of property by the assessee against: consider ation of Rs. 1.40 crores and

this was tangible material before the AQ for valid assumption of jurisdiction.

~ We may also point out that after propér.applita_ti_ori'of ‘mind on the AR

information, the AQ formed belief that the income of the assessee with
regard to sale of property has escaped assessment for A.Y 2005-06 as the
assessee did not file complete releva;ﬁt papers alongwith relinquishment
deéd and return of income which creatle-d doubt in the mind of the AO and
cumulative effect of the AIR information and doubt was that the AO had
reason to believe that income with regard to sale of property has escaped
assessment. On.careful and vigilant reading of decisions of cited and relied
by the ld. AR, we are of the view that the benefit of ratio of these decfsions

is not available to the assessee in the present case as the AO had AIR

information which was property analysed before initiation of reassessment

~ proceedings u/s 147 and issuance of notice u/s 147 of the Act by proper

_:_applicab_!e of mind to the information and assessment records. Therefore,

_th_é prese"nt case is not a case of change of opinion, there was tangible

material before the AO for initiation of reassessment proceedings. Thus we

'
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decline to accept the legal ground of the. assessee that the AO had not
assumed valid jurisdiction foi invoking provisions of section 147/148 of the
Act for the year under consideration. Consequently, legal Ground No. 2 of

the assessee is dismissed.

Ground No. 3.

10. Apropos Ground No. 3, we have.heard the argumeﬁts of both
- the rival representatives and have carefully perused the‘relevaht
material placed .on record of the Tribunal. The ld. AR submitted
that the original return was filed alongwith all necessary and
relevant documents including copies of sale deed dated
25.10.2004 and purchase deed dated 21.7.2005 supported by
computation of income and capital gains and the return was
processed u/r's 143(1) of the Act placing reliance on the decision
6f the Hon'ble Supreme Court in the case of Kuppuswamy Chettiar
Vs. A.S.F.A Arumugam Chettiar and Another reported at [1967]
AIR 1935 [SC] the Ld. AR submitted that the remaining three parts
of the“‘property was acquired by the assessee from his father
through other three legal heirs, without any consideration. Thu.

it was a gift. He pointed out that in the relinquishment deed

dated 13.9.2001 it was stated that no consideration is being paid
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. 7
argued that the indexation was to be given from the date of

acquisition of sold property from the date of acquisition of

- property by the original owner i.e. from the date 1.4.1981 only

as the property was acquired on 21.5.1980 by way of registered

lease deed.

11. The ld. A.R. pointed out that the ratio of the decision of

the Hon'ble Jurisdictional High Court of Delhi in the c‘_ds%fof Arun {_'-‘ o
“Shungloo Trust VS. CIT [2012] 249 CTR 294 [Del] and submitted =

‘that the benefit of indexed cost of improvement;_f_by".;p'rg'\i/iqy;<

owner in cases covered u/s 49 of the Act, would t;e ai_iowe;d._Th_E_ ‘
{d." AR further 'pl‘acing-reliance on the aecision of tho'ﬁ"'.B.le' High
Court of Bombay in the case of CIT Vs. Manjula J. Shah [2013] 3.55
ITR 474 [Bom] dated -11.10.2011 passed in ITA No. 3378 of 2010
contended that the expressidn ‘asset’ held bynthe assessee in
clause (iii) of Explanation.to section 48 of the Act has to be
construed in consonance with the meaning givén in section 2(42A)

of the Act. The ld. AR also pointed out that since in the present

. case the assessee has been held liable for payment of long term

capital gains to tax by treating the period which the capital asset
"

" in quéstion was held by the assessee, the indexation of the cost

I
S

--”of_‘ écduisition incurred by the original owner should be taken for

“the purpose of indexation. The Id. AR vehemently argued that

10
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the AD as well as the CIT(A) erred in taking cost of indexation on
relinquished part of property as NiL because as per section 49(1)
of the Act cost of acquisition oy the previous owner has to be

taken for the purpose of indexation.

12. Replying tor the above, the I|d. DR contended that
immediately the previous owner i.e. the persons who executed
relinguishment deed on 13.9.2001 in favour .ofl the asséssee had
ﬁot spent any sum for acquiring the shares in the ‘prope'rty in
question hence, cost df indexation was rightly taken as NIL and
indexation was rightiy given from 2001 as the property was
transferred in the name of the assessee and the same was
acquired by the <&ssessee on  13.9.2001 only when the

reli'nquishment deed was executed and registered.
13. No other argument was placed by both the parties.

14, On careful consideration of the above rival submissions, at
the veiy outset, we notc that the fotlowing undisputed facts

emerged from the record:




(i)

{ii)

(i)

(iv)

(v}

(vi)
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The property in question was acquired by the father of
the assessee Shri Prem Nath Dhingra on 21.8.1980 by

way of registered lease deed.
Shri Prem Nath Dhingra died on 31.3.2001. -

The assessee acquired 1/4%" share in the property by
way of .inheritance and remaining 3/4™ was acquired
also by way of inherifance, by other three successors
namely, Smt. Sudharshan Dhingra {w__ifg]'_, _Sbri Puneet -

Dhingra [son] and Smt. Poonam Dhingra [daughter]. i

On 13.9.2001 all above named three successors

relinquished their entirel respective gights in the
- T

property by executing a registered deed in favour of

the assessee.

The assessee sold the property in question on
25.10.2004 during F.Y 2004-05 pertaining to A.Y 2005-

06 under consideration.

There is no dispute between the parties regarding long

term capital gain on 1/4'" part which assessee directly
acquired by way of inheritance from his deceased

father wherein the AO computed long term capital gain

12 *
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by taking cost of acquisition of his deceased father and

by giving indexation from 1.4.1981.

15. However, main controversy remained wherein the assessee
wanted to provide same treatment for remaining 3/4" part for
calculation of long term capital gain as was given for 1/4" bart
and the AO wants to -tax the same by taking N!L ~cost of

acqmsmon and by gwmg indexation from 2001.

LY

16. First of all, we may point out that as per copy of |
'relin-quishment‘ deed datéd 13.9.2001 we clearly oEserve that no
consideratioﬁ was paid by the assessee to the transferors.thus it
waé_a transaction of gift from mother, brother and sister to the
assessee as no consideration was paid by the transferee assessee
to the transferors. In the light of ration of the decision of the
Hon'ble Apex Court in the case of Kuppuswami Chettiar [supr&} if
such a transfer of property by way of registered relinquisriz: it
deed without consideration is a gift u/s 123 of the Transfer of

Property Act, 1882.

17. The .next question for adjudication bef/%—"::&%,:,s a‘\to

/7 _,"; \
whether the cost of acquisition as appheg.fb-"-" > AO was NIL ar;d\

N

!-":'

H
13 ({
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indexation given by the AO from 2001 is justified and correct as

per relevant provisions of the Act.

18. In the Income tax Act, 1961, Chaptler IV, the provisions of
‘ ' Q”\.d(ﬂ- '
computation of income has been provided in, section E of the said -

F

, )
chapter the provisions of computation of capital gain have been
legislated wherein section 45 of the Act is related to the head of

the. income of capital gain. Section 43 of the Act ‘provides..

provision relating to computaticn of capital gain and secti;on'_4'9'

of the Act provides cost with reference to certain modes of
acquisitioh. Thus we deem it proper to refer sections 48 and 49
of the Act, which read as follows:
“48. The income chargeable under the head "Capital gains” shall be
computed, by deducting from the full value of the consiceration
received or accruing as a result of the transfer of the capital asset

the following amounts, namely :—

(i) expenditure incurred wholly and exclusively in connection with
such transfer®; | -

(ii} the cost of acquisition of the asset and the cost of any
improvement® thereto:

49. Where the capital asset became the property of the assessee—

~w.(i) on any distribution of assets on the total or partial partition of a

o Hingu undivided family;

_"(i'i,)'-'dr\v‘q(er a gift or will;

_~(fii){a) by succession, inheritance or devolution®, or )

“r‘-'-_ .

14
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81(b) on any distribution of assets on the dissolution of a firm, body
of individuals, or other association of persons, where such dissolution
had taken place at any time before the 1st day of April, 1987, or]

{c) on any distribution of assets on the liquidation of a company, or
(d) under a transfer to a revocable or an irrevocable trust, or

{e) under any such transfer as is referred to in clause (iv) [or ctause
(v)] Elor clause (vi)] ¥[or clause (via)] ®for clause (viaa)] ¥[or clause
(vica) or E[clause (vicb)] or ¥fclause (xiii) or clause (xiiib) or clause

{xiv) of section 47]];

8riiv) such assessee being a Hindu undivided family, by the mode
referred to in sub-section 12) of section 64 at any time after the 31st
day of December, 1969,]

the cost of acquisition of the asset®® shall be deemed to be the cost
for which the previous owner of the property acquired it, as
increased by the cost of any improvement of the assets incurred or
borne by the previous owner or the assessee, as the case may be.

Lrexplanation.—In this Zsub-section] the expression “previous owner
of the property” in relation to any capital asset owned by an assessee
means the last previous owner of the capital asset who acquired it by
a mode of acquisition other than that referred to in clause (i) or
clause (ii) or clause (iii) #[or clause (iv}] of this E[sub-section].]”

19. At this juncture, for proper adjudication, the coﬁtroversy
posed to us for adjudication in the present case,‘l it u =150
relevant to take cognizence of the provisions prescribed in the
sub clause (b) to clause (i) to Explanation 1 to section 2(421) of

the Act which reads as ur der:

“Provided further that in case of a share of company (not being 2
share listed in a recognised stock exchange) or a unit of g Mut liu
Fund specified under clause (23D) of section 10 518 Iﬁ‘_ﬁmsfu- .
during the period beginning on the 1st day of. _.m 2014’&16 e;._;mg %,
on the 10th day of July, 2014, the prowsror) &) 15 clause shall have*ﬁ ‘*

15
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effect as if for the words "thirty-six months®, the words "twelve
months” had been substituted.

[Explanatlon 1].—(i) In determining the period for which any capltal
asset is held by the assessee—

(a) in the case of a share held in a company in liquidation, there shall
be excluded the period subsequent to the date on which the company
goes into liquidation ;

(b) in the case of a capital asset which becomes the property of the
assessee in the circumstances mentioned in “sub-section (1)] of

section 49, there shall be included the period for which the asset was
held by the previous owner referred to in the said section.”

20. In view of the letters and spirit of. the above prOvisions,'wé no_téxtﬁaﬂt. :
section 48 prbvides that “ca.pital gain” shéll be computed by deducting frorh‘
full value of consideration received or accruing as a result of transfer of
capital asset two amounts viz. first, Iai_>q:>c=.-nd1t141re incurred wholly and
exclusively in connection with such transfer and secondly, the cost of
acquisition of asset and cost of improvement, if any, thereto, the section
49(1) of the Act provides the provisions for calculation of cost with

reference to certain modes of acquisition including transfer under a gift or

will and transfer by succession, inheritance or devolution etc.

"_‘T"'i\"“r;;\ExDlanation to sub-section (1) to section 49 of the Act

N\,

provrdeS«that in this provision, the expressi on “previous owner of

the property in relation to any capital asset owr.ed by an assessee means

the last prevu\)us owner of the capital asset who acquired it by a mode of

16
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acquisition other than that referred to in clause (i) or clause (ii) or dause
(iii) %or clause (iv)] of this [sub-se;:tion], meaning thereby, the words used
by the Legislature in the last part of sub-section (1) to section 9 viz
“previous owner of the property” means the last previous oWner who had
not acquired the property by way of gift or will as mentioned in _sub clause
(i), on any distribution of assets on the dissolution of a firm etc as
mentioned in clause (ji) br by inheritance, inheritance or devolution as

mentioned in sub clause (a) of clause (iii) of sub-section (1) to section 49 of

the Act.

2. Furthermore, sub-clause (b) to clause (i) to Explanation 1 to section
2(42A) of the Act provides that when the assesseg becomés owﬂe}L of the
property in the circumstances mentioned in claus;.({) to sub section (1) to
section 49 of the Act, then shall be included period éf which the asset was

held by the previous owner referred to in said section i.e. 49(1) of the Act.

23. In the case of CIT Vs. Manjula S. Shah [supra], the Hon'ble Bombay
High Court interpreted the provisions of clause (iii) to Explanation to section

48 r.w.s 2(42A) of the Act in paras 2C to 23 wherein it was held as under:

“20. To accept the contention of the Revenue that the wor-ds
used in cl. (iii) of the Expln. to s. 48 of the Act has to be read by

ignoring the provisions contained if

ct runs counter
)‘\\ 'q

to the entire scheme of thﬁg,:fef,* S\)ec 2 70;‘: the A¢t ~xpressly
/’( .'. . %
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provides that umless the context otherwise requires, the
provisions of the Act have to be construed as provided under s. 2
of the Act. In s. 48 of the Act, the expression ‘asset held by the
assessee’ is not defined and, therefore, in the absence of any
intention to the contrary the expression ‘asset held by the
assessee’ in cl. (iii) of the Explanation to s. 48 of the Act has to
be construed in consonance with the meaning given in s. 2 {42A)
of the Act. If the meaning given in's. 2(42A) is not adopted in
construing the words used in s. 48 of the Act, then the gains

arising on transfer of a capital asset acquired under a gift or will

be outside the purview of the capital gains tax which IS not. :'_

intended by the legislature. Therefore, the argument of the‘ *.‘ S :

Revenue which runs counter to the legislatjve intent _canlnot,b_,e"
accepted. o

21. Apart from the above, s. 55(1)(b)(2)(ii) of the Act prov'idé's‘
that where the capital asset became the property of the
assessee by any of the modes specified under s. 49(1) of the Act,
not only the cost of improvement incurred by the assessee but
also the cost of improvement incurred by the previous owner
shall be deducted from the total consideration received by the
assessee while computing the capital gains dnder s. 48 of the
Act. The question of deducting the cost of improvement incurred
by the previous owner in the case of an assessee covered under
s. 49(1) of the Act would arise only if the period for which the
. asset was held by the previous owner is included in determining
~ the period for which the asset was held by the assessee.
Therefore, it is reasonable to hold that in the case of an

18
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7
assessee covered under s. 49(1) of the Act, the capita! cains

liability has to be computed by considering that the asscssee
held the said asset from the date it was held by the previous
owner and the same analogy has also to be apptied in
determfnfhg the indexed cost of acquisition.

22. The object of giving relief to an assessee by allowing
indexation is with a view to offset the effect of inflation. As o
the CBDT Circular No. 636 dt. 31st Aug., 1992 [(1992) 107 CTR
(St} 1:(1992) 198 ITR (St) 1] a fair method of allowmg relief by
way of mdexatron is to link it to the perrod of holdrng the asset.
The said circular further provides that the cost of acquisition
and the cost of improvement hq've to be inflated to arrive at the
indexed cost of acquisition and the indexed cost of improveinent
and then deduct the same from the sale consideration (v <2
at the long term capital gains. If indexation is linked {o the
period of holding the asset and in the case of an assessee
- covered under s. 49(1) of the Act, the period of holding the asset
has to be determined by including the period for which ihe said
asset was held by the previous owner, then obviously in crriving
at the indexation, the first year in which the said asset vwas held
by the previous owner would be the first year for which i\1e said

asset was held by the assessee.

73. Since the assessee in the present case is held liable for
long-term capital gains tax by treating the period for which the

..-- .4-'-

period for which the said asset wa ﬁfd\.,b
/ ‘\5 \
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indexed cost of acquisition has also to be determined on the very
same basis. ]

In the result, we hold that the Tribunal was justified in holding
that while Computinq the capital eains arising on transfer of a

capital asset acquired by the assessee under a qr‘ft, the indexed
cost of acquisition_has to_be computed with reference to_the
vear in which the previous owner first held the asset and not the
vear in which the assessee became the owner of the asset.”

[Emphasis respectfully supplied by underlining]

24. Turning to the factual matrix of the present case in -,hand,
on evaluation of fﬁcts and ﬁ:ircumstances i.n the light of above
noted relevant provisions o!f‘:the Act, we note that the property |
in question was originally acquired by the father of the assessee
Shri Prem Nath Dhingra on 21.9.1980 and he died on 31.3.2601.
Thereafter, by way of inheritance, the assessee got 174" share
and remaining % was held by mother, brother and sister of the
assessee :who E:ollectively gave it to the assessee by way of
executing a registered relinquishment deed on 13.9.2001W'and the
property was sold by the asscssee on 25.10.2004. On the 1/4%" |
parg\be AO allowed cost of acquisition incurred by the father of

I"

{‘ asseSSee a\]d indexation was also given w.e.f 1.4.1981. However,
l o

i :::the AO demed to give the same treatment to the other % part

W, e 20
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and treated the cost of acquisition as NIL and granted indexation

w.e.f year 2001 only.

25. At the risk of repetition, we may point out that since in the
present case the assessee acquired 3/4" portion of proper:y by
way of ;elinquishment deed without lpaying any consideration to
the transferors, it is a transaction of gift as per section 123 of
the Transfer of Property Act, 1882 and in the case of Transfer of
capital assets by-way of gift the provisions of sub section (ii) to
section (1) to section 49 of the Act applies and as per
Explanation to the, said provision\, previous owner of the property
would be original Jowner' of the property would be origina{l owner
Shri Prem Nath Dhingra.; who acquired property on 21.9.1980 and
cost of acquisition incu.red by the previous owner. It is pertinent
to note that the transferors of the property in questidn had not
accrued or earned any capital gain in this transaction and the
-property had been given to the assessee-transferee without any
consideration as a gift. It is also undisputed fact that the
transferors did not incur any cost for acquisition of right over
374" part of the property as it was received by them by way of
inheritance, nor they received any consideration from the

assessee at the time of transferring the same to the assessee by

way of registered relinquishment of déé_-d executed;on -'1'*3'4.__.9.2001
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in favour of the asfessee thus we have held that the transaction
of such transfer from these three persons to the assessee is a
transaction of gift. The ld. DR could not controvert this fact
that the transferors have not claimed any indexation for the
period for which the asset was held by the first previous owner
i.e. Late Shri Prem Nath Dhingra to the period ended on
13.9.2001 when thése three persons relinquished their rights over

the property in favour of the assessee. it is also not the case of

- the AO and CIT(A} that the assessee is"cla-jiniingf"-l:éléubl‘é.'-‘,.»-»---"

indexation.

26. When we further analyse the second limb of transaction in
favour of the assessee from the successors of Late .Sr.iri Prem
Nath, then in‘the totality of facts and circumstances.of the
present case, we are of the considered opinion that the cost of
acquisition has to be taken as the cost of acquisition by the
previous owner and as per Explanation to sub-section (1) to.
section 49 of the Act previous owner obviously means the
previous owner of capital asset who acquired it by any mode of
acquisition other than that referred to clause (i) to clause (iv) to
J:?E_’_:);tpxlfanation 1 to the said section. We further lnote thajt as per
; subclause {(b) to clause (i) of Explanation to section 24210f the
) Ac'i:;:;.-in_, th‘g case of a capital asset which hecome the property of.

22
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the assessee in the circumstances mentioned Vi sub-séction (1) of

the assessee in the circumstances mentioned in sub-section (1) of
section 49, the period for which the asset was held by the
section 49, the period for which the asset was held by the
previous owners referred to the said section shall also be
previous owners referred to the said section shall atso be
“included for the purpose of determination of the fact as to
included for the purpose of determination of the fact as to
whether the capital asset was held more than 36 months
whether the capital asset was held more than 36 months
immediately preceding that of transfer or not. |f for this purpose
immediately preceding that of transfer or not. {f for this purpose
the period of holdirig by the original first previous owner has to
the period of holding by the original first previous owner has to
be considered then for the purpose of indexation the period of
be considered then for the purpose of indexation the period of
holding, which was not claimed by the intermediatory transferor
holding, which was not claimed by the intermediatory transferor
who gifted the property fo the assessee after receiving the same
who gifted the property Lo the assessee after receiving the same
by inheritance and did not claim any indexation, has to be
by Inheritance and dia not cieim any indexation, has to be
considered for granting indexation. Thus the cost of acquisition
considered for granting indexation. Thus the cost of acquisition
which was incurred by *he first previcus cwner will be cost of
which was incurred by vhe fh provicus owner will be cost of
acquisition for the assessee who is being taxed for capital gain.

acquisition for the assessee whe is being taxed for capital gain.

27. In the present case, in regard to transfer of impugned 3/4'"
27. In the present case, in regard to transfer of impugned 3/4"
portion of property, undisguted and admittedly, as noted above,
portion of property, undispuied and admittedly, as noted above,
in para 14 of this order, the pioperiy was acquired by Late Shri
in para 14 of this crader, the pioperiy was acquired by Late Shyi
Prm Nath Dhingra on 21.5 4280 end afier her death on 31.3.2001,
Prm Nath Dhingra on 21 o ~ 280 cnd afte her Jdeath on 31.3.7001,

the 3/4'" portion was aou ~d by ihie oo above namerd persons
the 374" porticn was acquirad ©, the tniel Lbove named peisons
in inheritance and con 1392007 oy way of registerea

in inharitance ard oo

relinquishment deed thsz s

relinquishment deed the : [afee o

entire respective right over the 3/4 poriies=wmtthout any
ire 1 sctive  riohit over oo A e AR LR OBE. any

entire respective vichi avei [ O LREBE any

Py oway  of registered
relinquished their
relinquicshed their
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consideration. Thus it has been held by us in the earlier part of
this order that such transfer of 3/4™ portion is a gift in favour of

the assessee.

28, it is peculiar circumstance of this case in hand that the
assessee got rights over the 3/4'™ portion of the property by way

of gift from persons who also acquired the rights over that

portion of property by way cof inheritance. Further, in the

present case, on the transfer of property to the_ assessee t‘he'sai_:g_ll_
three transferors did not receive any consideraiion from the
assessee thus it has been held that it is transaction of trans.fer 6‘f
property by gift and they never claimed any indexation from tﬁe'
date of acquisition by the first previous owner for which they
were entitled as per Explanation to section 49(1) of the Act
r.w.sub-clause (b) to clause (i) to section 2(42A) of the Act. In
this situation, these threé persons were never subjected to tax
on capital gain and hence they never has an occasidn to claim the
same and therefore, they never claimed indexation from tﬁe date

of acquisition by their late predecessor i.e. first previous owner

.. of the property who acquired it on 21.5.1980. The transfer of

pr_é‘p.@rty from first previous owner to above said three persons is .

N,

-é}modé.__' of acquisition of property by way of inheritance as per

_,si’;__l?)fr_’c:_lauﬁe (a) to clause (ifi) of sub-section (1) of section 49 of
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the Act and these persons were entitled for claiming indexation

from 21.5.1980 to 13.9.2001 which was never claimed.

29. The transfer of the property from the said three persons to
the assessee by way of gift on 13.9.2001 is a mode of acquisition
by way of gii‘t per clause (i1} to subsection {1} of section 49 of
the Act for which the assessee again entitled to index.ation under
t:.lhe.provisions of Explanation to section 49(1) of the Act r.w.sub
clause (b) of clause (1) to Explanation to section 2(42A) of the
Act. in our considered opinion, it is not the case of the
authorities below that the assessee is claiming indexation which
has already been provided to the intermediatory transferors [i.c.
the said three persons] and when all the right have been
relinquished by way of registered reiinquishment deed, then the
rigﬁt to claim indexation for the period of 21.5.1980 to°13.9.2001
also included in the said relinquishment. In this scenario, we can
safely presume that these three persons never claimed indexation
for the period during which the property was held by the first
previous owner till the date of relinquishment in favour of tiz
assessee i.e. from z1.5.1980 to 13.9.2001 for which they were
legally entitled.. In this situation, this right of claiming

indexation as per provisions of the Act, also p’re;u_m_e“gmt\o be
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included in the transaction of gift which was the way of transfer

of property in favour of the assessee without any consideration.

30. We may also point out that in the second {imb of transaction
wherein the assessee acquired the rights over the property by
way of gift fromuhi‘s mother, brother and sister and then for the
purpose of indexation, the said period from 21._5.71980 to
13.9.2001 cannot be ignored and left as- c'l;;alrifty._-‘_;tc; ~the
department which is vehemently charging the tax. Inthatv;ew |

of the matter, the said three persdﬁs relinquished ,th'e'ir"eﬁ-tirer

rights over the 3/4™ portion of prbperty inclu‘ding the fight to
claim indexation for the period the first previous owner held the
property till his death and from the date of death to the date of
relinquishment of r.ights, over the property in fav'our of the
assessee By these three transferors/gifters i.e. from 21.5.1980 to

13.9.2011.

31. The ld. DR also contended that the word used in clause (iif)
of Explanation to section 48 of the Act has to be read stand alone
by ignoring the prov'isions contained in section 2 of the Act.
. However, we decline to acce.pt the same as in the beginning of

: ._.se*'c':tjon 2 of the Act it is provided that “in this Act, uniess the

26
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context otherwise requires” thus the provisions of the Act have
to be construed as provided in section 2 of the Act. We may
fufther observe that in the section 48 of the Act, the meaning or
definition of the expression ‘asset held by the assessee’ has not
been provided thus, as per relevant provisions of the Act and the
said three transfer'ors s.mply gifted the 3/4'" portion of pro‘perty
to the assessee wifhout claiming any legally eligible indexation
_ and 1ndeed they had no opportumty to cla1m such indexation for
the said penod from 21.5.1990 to 13 9.2001 as they were not
subjected to capital gain tax on that_ transfer of property to the
assessee as gift. In our humble opinion, the entire right§ bVef
tﬁé 3/4" portion of the property in neritance were transfefred by
these three persons which also include right to claim indexation
for t_he period for which the previous deceased owner and said -
gift or transferors held the property and thus the indexation has
to- be given from the cate of acquisition of property by the

deceased first previous owner i.e. 21.5.1980.

31. In view of the foregoing discussion, we reach to a logical

conclusion that the assessee is entitled to get benefit of

indexation for the period w.e.f. 21.5.2001 to 25.10.2004. [the

date on which the assessee sold the property] Mmg the
e

property during which the property wa;ﬁ"’tﬁf b masse ee
,r::y’.? -
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deceased first previous owner. At this stage, we may point out

that in the absence of any legislative intent E:ontrary to the

- expression ‘asset held by the assessee’ in clause (iii) to

Explanation to section 48 of the Act, the meaning has to be given
and construed in consonance with the meaning given in section
2(42A) of the Act. |If this meaning given by relevant sub clause

(b) to clause (i) to Explanation to section 2(42A) is ignored or not

taken into consideration for expression ‘asset held by the

assessee’ and such meaning is not adopted in construing:the - °

words used in section 48 of the Act, then the capital gams
a‘c;:rued under transfer of property acquired by way of gift etc.
under scope of section 49(1) of the Act would- be out _o_f fhé arﬁbit-_
of taxing provisions of capital gains which cannot be an in.'tentlion
of legislature. We, therefore, dismiss the contention of the ld.
DR that the meaning cannot be borrowed from section 2(42A) of

the Act for the expression ‘asset held by the assessee’ as used in

clause (iii) of the Explanation to section 48 of the Act.

ST

32'."'j“~!.n our considered opinion, the purpose benind allowing
N
indexatipn is te offset the effect of inflation which brings down

SN
the valuet of money. Further, as per the CBDT Circular No. 636
ST =‘3

déi:'eg"._?,i_'.'é‘.1992 a fair method of allecwing benefit of indexation

“to the assessee is to relate or link it to the period of holding by
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the assessee and in case cof transfer of property by inheritance,
thé said period also includes the period for whi_@:h the propefty
was held by the deceased previous owner and in case of gift the
period for which the asset was held by the gifter. The Act does
not explain the basis of indexation in a situation when the asset
was acquired by way of inheritance and thereaft-ef it was further
trans%erred to son and brother by way of gift without claiming
any indexation for the period from the date of acquisition by the
‘ .decea_sed f-irst previous owner to the date of transfer by way of
| gift..:" It is a well accepted principle that .the : béneficiary.
provision must be interpteted liberally to achieve the inteﬁtion
of the legiélatufe behind such provision but in a ba.lancing a.nd
justified manner otherwise the legislative intent behind

beneficiary provisions would be defeated.

_33. In view of the above nocted conclﬁsion in the factual matrix
of the present case, we are of the considered opinion that the
assessee got right over the property by way of gift from the
persons wilio acquired the property without paying any
considerat;on by way of inheritance and they never claimed
indexation or any other benefit under the Act on such transfer.
In our opinion, they were merely an intermediatory or medium,

st sty
p—

€z ey coedyed.

between the deceased first owner and the assessg
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property from their husband or father on his death £nd
transferred the same to the assessee as a gift without any
 consideration. Thus, in view of beneficiary provision of sectién
‘49(1) r.w. provision contained in sub-claus2 (b) to clause (i) {o
Explanation to section 2(42A) of the Act while computing the
capital gaiﬁs arising on such transfer of capital assets acquired
by the' assessee p‘artly under succession and partly gift, the

indexed cost of acquisition has to be computed with reference to

_the year in ‘which first previous owner held the asset and not ,the__'r IR

year in which assessee became the owner of the asset as per

provisions of clause (ii) to sub-section (i) to section 49 of the

Act. “' .

34. In the present case, a we have noted above tf'1lat the
transferors to the assessee neither r‘eceivéd any consideration
from the assessee nor ctaimed any benefit of indexation by the
gifto;s/transferors who gifted the 3/4"™ portion to the assessee
and thus the périod during which the property was held by the

deceased first previous owner till his death and the period for

pemohich  the  said  three  persons  held  the property till

A2 Uy
te, _é’fb}_&ishment, j.e. 21.05.1980 to 13.9.2001 and the period for
AR |
whych’? e assessee held the property from the date or

= B

Wk ey e
_rg‘}._i-:lqgﬁisf{,&‘ment by gift till the date of ultimate sale which
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ac_c'rued capital gain for the assessee i.e. from 13.9.2001 to

25.10.2004 for the assessee and thus such indexation had to be

given from 1.4.1981 asthe property was purchased by the first

owner on 21.5.1980. Accordingly, Ground No. 3 of the assessee is

allowed.

35. In ‘the result, the appeal of the assessee stands partly

~ allowed on merits only.

~ The order is pronounced in the open court on  _29.09.2016.

(L.P. SAH(S”
ACCOUNTANT MEMBER (., *___ .

Dated: 39% September, 2016
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