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1. Perused appeal papers. Heard | ear ned
counsel for the appellant. The follow ng substanti al

guestions of law are raised in this appeal: -

a) Whether on the facts and circunstances of the
case and in law, the ITAT is right in dismssing
the issue of whether the assessee are to be
treated as agents of I AL Container Lines (UK
Ltd. or as a principal thenselves ?

b) Whether on the facts and circunstances of the
case and in law, the ITAT is right in upholding
the order of the Ld. C T(A) in giving relief
relating to addi ti ons of i nport agency
conmi ssion at Rs.22,88,559/- ?

c) Whether on the facts and circunstances of the
case and in law, the ITAT is right in upholding
the order of Ld. CIT (A by deleting the
addition nmade on account of prior peri od
expenses of Rs.9,89,017/- ignoring the detailed
reasons given in A.O’s report ?

2. The above questions have already been

considered and appreciated by the Tribunal. The



findings recorded are purely findings of fact based on

appreciation of evidence which can be found in

paragraph 27 (i) to (x) which read as under: -

(1) Both I AL Container Lines (UK) Ltd as well as
t he assessee conpani es are i ndependent | egal

entities which are registered under the
respective enactnents in their respective

countries.

(1) As per agency agreenent dated 15-05-1992 and
01- 04- 2001, the Indian conpanies acted as an
agent of the foreign principals, viz. | AL

Contai ner Lines (UK) Ltd. For the previous
years relevant to the assessnent years
2001-02 and 2002-03 Certificate of Residency
was i ssued by the Inland Revenue Departnent,
UK which had also specified that the UK /
I ndia DTAA woul d be applicable in the case
of I AL Contai ner Lines (UK) Ltd.

(riti) The I ncone-tax Departnent at Munbai had al so
recognized the principals as a separate
entity and had issued a DT relief
certificate for the assessnment years 2001-02
and 2002-03 by treating the assessee as an
agent of I AL Container Lines (UK) Ltd.

(1v) Al the freight incones i.e. inport freight
i ncome, export freight income, termna
handling charges, inland charges have been
taxed in the hands of the principals in UK

(v) It cannot be said that the assessee conpany
and the UK conpany, which were under the
sanme nmanagenent, are the sanme entity. Both
of them are separate conpani es incorporated
under the respective statutes of their

countries and nerely because t he
shareholding is held by the same group, the
conpani es do not | oose their separate

entitles and the conclusion of the assessing
officer that they cannot act as principals
and agents is bad in |aw especially when it
is not in dispute that the assessee
conpani es were incorporated in India whereas
the said IAL Container Lines (UK) Ltd. was
i ncorporated under the provisions of the
Conmpanies Act prevailing in UK The WK
conmpany was al ready carrying out its
activities of shipping business in India
prior to the incorporation of the assessee



(vi)

(vii)

(viii)

(i x)

(x)

3.

t he

evi dence,

in this

conpani es. The UK conpany was the owner or
| esser of ships, for which the assessee
conpanies were picking the cargo. The

principal activity of shipping was only with
| AL Container Lines (UK) Ltd.

Just because the assessee was billing the
clients in its own nane it cannot be
construed that it has acted on its behalf as
the principal and not as an agent. It is a
wel | known practice in many a trade that the
agents do not disclose the name of the
princi pal and provide the goods and services
in its own nanme though it acts only as an
agent of the principal.

From t he docunents produced before the first
appellate authority it is recorded that the
assessee conpany was crediting its entire
turnover relating to the principal to the
credit of the principal’s account and that
inits accounts it never clainmed the amounts
received as its own income. Only Conm ssion
was being recorded as the incone of the
assessee conpany.

Coming to the taxability of the income, it
is an undisputed fact that the sane is
covered by the DTAA between India and UK and
this is no ground for the assessing officer
to treat the assessee as principals who have
done the business on their own and not as
agents.

The assessee in this case has received
perm ssion fromthe RBI and according to the
requi renents of the principal has remtted
nmoney to Dubai instead of UK As the RB
has permtted such remttance, no adverse
i nference can be drawn in this regard.

The Munbai Port Trust accepted the fact that
| AL Containers (UK) Ltd. is the principal
and simlarly the Comm ssioner of Custons
had accepted the bonds of the assessees as
agents of I AL Container Lines (UK) Ltd. the
princi pal .

In the above view of the matter, |ooking to

findings of fact based on appreciation of

no substantial question of lawis involved

appeal. Appeal is thus dismssed in [|imni



with no order as to costs.

(J. P. DEVADHAR, J.) (V. C. DAGA, J.)



