P&H High Court on Taxability of Advance Money for Land Sale etc received by Assessee (Fair Deal) engaged in real estate business:
 “Whether, on the facts and in the circumstances of the case, the Tribunal was right in law in holding that the amount received as advance money towards sale price of land was not be considered as assessee’s income till the sale was complete and title passed to the buyers under registered sale deeds, though possession of land had been given?"

..We answer the question referred in favour of the revenue and against the assessee....interalia relying on:

"We may also quote observations made by the Kerala High Court in CIT v. Travancore Rubber & Tea Co. Limited, (1991) ITR 508, which are apt for the present case also:-

“Prima facie, the moment an earnest money or deposit is received, certain legal incidents are attached to it. It is a security received for due performance of the contract. Whether the contract is effectuated or not, the amount could and will ordinarily be retained by the seller. If the purchaser commits breach of the agreement, earnest money can be forfeited. If, on the other hand, the transaction goes through, the earnest money received will be given credit to, towards the consideration fixed in the agreement. Either way, once earnest money or deposit is received, it is not a refundable amount. This is a great factor to be reckoned in determining whether the receipt of earnest money is a trading or revenue receipt or a capital receipt. It should also be noticed that the company, in carrying on its business, has entered into the deal for the sale of plots. As part of the bargain, it has stipulated payment of earnest money or deposit for the due performance of the contract. Prima facie, the earnest money received has got immediate nexus with the “business” carried on by the assessee-company. It is a part of the bargain in the course of carrying on a business.”

