Synopsis of Delhi High Court ruling on Applicability of Service Tax to Renting Of Immovable Property:
Held Not Leviable
1. Issue for Consideration before DHC

Whether notification dated 24/2007 (which exempts service tax on renting of immovable property in certain cases) and circular dated 98/1/2008 (which clarifies that right to use immovable property is leviable to service tax under renting of immovable property service) as issued by Ministry of Finance, is ultra vires (against) and crosses the express language of section 65(105)(zzzz) of Finance Act, 1994, as amended by Finance Act, 2007 (which uses the phrase service provided to any person, by any other person in relation to renting of immovable property for use in the course or furtherance of business or commerce) “That is, whether service tax can be levied on renting of immovable property (simplicitator), in existing framework of law”
2. Petitioner's/ Property Owners contentions

2.1
That plain reading of the subject provision states that service provided must be 
something which is different from the transaction of renting of immovable property as 
such, though the service would have to be in relation to such renting. Had legislative 
intent been to cover renting of immovable property then legislature would have used 
the words like "service by way of renting of immovable property" in place of service in 
relation to renting of immovable property.

2.2
That services which are contemplated under subject provision are like air conditioning 
service, sanitation service, water supply service etc. 

2.3
That when the property is granted by way of lease or license, it is merely a property 
transaction and cannot be construed as rendition of service. 

2.4
That service tax is a value added tax and therefore the value addition is liable to be 
taxed by way of service tax. The value addition of service in the present context could be 
an improvement or the betterment of the property provided by the owner to the lessee 
or licensee. The act of renting of immovable property by itself does not provide any 
value addition to any person and therefore cannot be treated as service. 

3. Respondents/Union of India/ Govt Contentions

3.1
That user of land/building itself is a service. The transfer of right to use a particular 
property for a commercial or business purpose was itself the service which was 
contemplated in subject provision. 

3.2
That renting of immovable property constituted a service. 

3.3
That phrase "in relation to renting of immovable property" also covered the act of 
renting of immovable property. That giving on rent a premises for commercial or 
business activity is a service. 

4. High Court's conclusion

"The question is whether renting of such immovable property by itself constitutes a service and thereby a taxable service. We have already seen that service tax is a value added tax. It is a tax on the value addition provided by some service provider. In so far as renting of immovable property for use in the course or furtherance of business or commerce is concerned, we are unable to discern any value addition. Consequently, renting of immovable property for use in the course or furtherance of business or commerce by itself does not entail any value addition and therefore cannot be regarded as a service. Of course if there is some other service such as air conditioning along with renting of immovable property, then it would fall u/s 65(105)(zzzz).”
