I N THE SUPREME COURT OF | NDI A

Cl VIL APPELLATE JURI SDI CTI ON
AML APPEAL NQ 3360 GF 2006

M S. MOTHER HOSPI TAL PVT. LTD. ... Appel | ant
VERSUS
COW SSI ONER CF | NOOMVE- TAX, TR CHUR ... Respondent
ORDER

The brief facts involvedinthe instant appeal are that the
appel lant-Ms. Mther Hospital Private Ltd. is a private limted
conpany, the shares in which are hel d by seven persons cl osel y
rel ated to each other, viz., (1) Dr. M Ali; (2) Dr. Ayesha Beevi
(wwfeof Dr. M Ali); (3) Nsha, (4) Shabna and (5) Sharmni (all
children of . M Ai and D.

Ayesha Beevi); (6) Khadeeja Beevi (nother of r. M Ai); (7) and
Akbar Ali (father of Ayesha Devi). Qut of the total capital of
Rs. 1, 33, 63,520/ - of the conpany, the val ue of the shares hel d by
Khadeej a Beevi and Akbar Ali were Rs.5,000/- each. The conpany
was running a super speciality hospital in Thrissur Town in

Central Keral a.

Earlier a partnership firm Mther Hospital had been
constituted by Or. M Ai, D. Ayesha Beevi and their three
children. 4. 3 acres of | and bel ongedto the firm The purpose

of the partnership firmwas to run a super speciality
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hospi tal and, accordingly, the firmstarted construction of the
hospital building. Since it was felt expedient to forma private
limted conpany to run and manage the hospital (then under
construction), a conpany was fornmed for the sai d purpose and
was incorporated on 30.12.1988. Thereafter, an agreenment was
entered into between the firmand the conpany by which it was
agreedthat thefirmw Il conpletethe construction of the building
and hand over possession of the sanme on conpletion, on the
condition that the entire cost of construction of the building
should be borne by the conpany. The relevant clause in the

agreenent reads:

"The hospital building shall belong to the conpany on the
conpany t aki ng possessi on t hereof; but however t hat the firm
has and will have a lien on the hospital buil ding and
on any i mprovements or additions thereto until the
money owi ng by the conpany to the firmby virtue of this
agreenent is fully paid off".

The conpany t ook possessionof thebuildingonits conpletion
on 18.12. 1991 andi s runningthe hospital thereinwitheffect from
19.12.1991. The accounts of the conpany have been debited with
t he cost of constructionof thebuilding, i.e., Rs. 1, 37,83, 149. 83.
The accounts of the firmhave al so been credited with the paynents
of Rs.1, 06, 78,456/- made by t he conpany to the firmfor conpl etion

of the construction. The bal ance anount payabl e by t he conpany

to the firmhas been carried as the conpany's liability inits

Bal ance Sheet, for which the firmhad alien onthe building. This
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amount has al so since been paid to the firm The one tine
bui | di ng tax payabl e by the owner of a buil di ng under the Keral a
Bui | ding Tax Act was al so paid by the conpany.

Since the owership of theland hadtoremainwiththe firm
It was al so agreed that the |and would be given on | ease by
the firm to the conpany and agreenent dated 01.02.1989
provi ded for the said contingency as well in clause 4(g) which
reads as under:

"(g) In consideration of the FIRM agreeing with the
OCOMPANY to permt situation of the hospital buil ding or
any additions thereto belonging to the FIRM as
af oresai d, the COVPANY shall pay to the FIRMa ground
rent of Rs.100/- per nonth, but however that the
liability to pay such ground rent shall be on and from
the 18 day of April 93 only."

The first assessnent year of the conpany was 1992-1993. The
appel l ant-conpany filed its return for the said year in which it
cl ai med depreciation on the building part of the said property
under Section 32 of the I ncone Tax Act, on the ground that it had
becone the "owner of the conpany”. The assessnent officer, after
construing the provisions of the aforesai d agreenent canme to
t he concl usi on t hat the appel | ant-assessee had not becone the
owner of the property in questioninthe rel evant assessnent year
and, therefore, reected the claim of depreciation. Appeal

preferred by the assessee-conpany bef ore the Comm ssi oner of

| nconme Tax

(Appeals) nmet with the sane fate. However, in further appeal

bef ore the | ncome Tax Appel | at e Tri bunal (I TAT), the appel | ant
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succeeded. This success, however, was proved to be only of
tenporary nature i nasnmuch as t he appeal of the Revenue agai nst
t he order of the ITAT fil ed under Section 260A of the I nconme Tax
Act before the H gh GCourt was all owed setting asi dethe aforesai d

order of | TAT.

The H gh Court has held that the assessee had not becone
the owner of the propertyinquestionintherel evant assessnent year
and cl ause 4(g) could not confer any ownership rights on the

assessee.

We are in agreenent with the viewtaken by the H gh Court.
Bui | di ng whi ch was constructed by the firmbel ongedtothefirm
Admttedly it is an i nmovabl e property. The title in the said
| mmovabl e property cannot pass when its value is nore than
Rs.100/- unless it is executed on a proper st amp paper and i s
al so duly registered with the sub-Regi strar. Nothi ng of
t he sort t ook pl ace. I nthe absence thereof, it could not be said

that the assessee had becone the owner of the property.

Bef or e us anot her argunent is raised by the | earned counsel
appearing for the appellant. It is submtted that having regard
to clause 4(g), the appel | ant had becone the | essee of the property
I n question and since the constructi on was nade by t he appel | ant

fromits funds, by virtue of
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explanation (1) to Section 32 of the Incone Tax Act, the
assessee was, in any case, entitled to clai mdepreciation.

Thi s expl anati on reads as under: "32

Expl anation 1. Were the busi ness or profession of the
assessee is carried on in a building not owned by hi mbut
I n respect of which the assessee hol ds a | ease or ot her
ri ght of occupancy and any capital expendi tureisincurred
by t he assessee for the purposes of the business or
prof ession on the construction of any structure or doi ng
of any workinor inrelationtoand by way of renovati on
or extension of or inprovenent to the building, the
provisions of this clause shall apply as if the said
structure or work i s a buil di ng owned by t he assessee. "

As is clear from the plain language of the aforesaid
explanation, it is only when the assessee holds a | ease right or
ot her right of occupancy and any capital expenditure is incurred
by the assesee on the constructi on of any structure or doi ng of
any work in or in relation to and by way of renovation or
extension of or inprovenent tothe building and t he expendi ture on
construction is incurred by the assessee, that assessee woul d be
entitled to depreciation to the extent of any such expenditure

I ncur r ed.

In the i nstant case, records showthat the constructi on was
made by the firm It is a different thing that the assessee had
rei nbur sed t he anmount . The construction was not carri ed out by the

assessee hinsel f. Therefore, the

expl anation al so woul d not conme to the aid of the assessee.
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V¢, thus, donot find any nerit inthis appeal whichis,

accordingly, dism ssed.

[ ASHOK BHUSHAN ]

New Del hi ;
March 08, 2017.
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G vil Appeal No. 3360/2006

M S. MOTHER HOSPI TAL PVT. LTD. Appel | ant (s)
VERSUS

COW SSI ONER OF | NCOVE- TAX, TRI CHUR Respondent ( s)

(Wthappin. (s) for directions, c/delayinfilingthe spare copies,
interimrelief and office report)

Date : 08/03/ 2017 This appeal was called on for hearing today.

ARAM :
HON BLE MR JUSTI CE A. K. SIKRI
HON BLE MR JUSTI CE ASHCK BHUSHAN

For Appel | ant (s)
M. Wkarsh Shrivastava, Adv.
M. R opal akri shnan, Adv.

For Respondent (s)
M. Rana Mikherji, Sr. Adv.
M. S. A Haseeb, Adv.
M. Rashm Mal hotra, Adv.
Ms. Anil Katiyar, Adv.

UPCN hearing the counsel the Gourt nmade the foll ow ng
ORDER

The appeal is dismssed in terns of the signed order. In

Vi ew t her eof, pendi ng applications stand di sposed
of .

(N dhi Ahuj a) (Mala Kumari Shar ma)

Court Master Court Master

[ Signed order is placed on the file.]





