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ITFHT FRARATA, 1961 U1T 254(1) & H=aiha My
Order u/s.254(1)of the Income-tax Act,1961(Act)

Per Rajendra,AM oW GG&I UA=g & HFHIL:

Challenging the order dt.19.11.2012 of the CIT(A)-3,Mumbai,Assessing officer (AO)has raised
following Grounds of Appeal:
“1.0n the facts and in the circumstances of the case and in law,whether the Ld.CIT(A) was
Jjustified in deleting the addition of Rs. 16,35,869/- made u/s. 14A rw Rule 8D even despite the AO

stating that part of expenses on account of salary, telephone etc have been related to activities for
earning exempt income.

2.0n the facts and in the circumstances of the case and in law, whether the Ld.CIT(A) was
Jjustified in ignoring the provisions of Section 14A (3) wherein section 14A can be invoked even in
cases where an assessee claims that no expenditure had been incurred in relation to exempt
income.

3.The appellant prays that the order of the CIT(Appeals) on the above grounds be set aside and
that of the Assessing Officer be restored.

4.The appellant craves leave to amend or alter any ground or add a new ground which may be
necessary.”

2.Assessee,an individual,filed his return of income on 29.09.2009 declaring total income of Rs.

10,79,84,860/-.The AO finalised the assessment u/s.143(3) of the Act,on 27.12.2011, determin -

ing his total income at Rs.12,62,03,170/-.
During the assessment proceeding the AO noted that the assessee had earned exempt income,that

the audit report did not show disallowance of any expenses relating to exempt income.So, the



ITA/877/Mum/13 I M Chagala

assessee was asked to explain as to why the provisions of section 14A should not be applied.
After considering the submissions of the assessee,the AO held that looking into the fact that part
of the expenses on account of salary, telephone and other administrative expenses must have
been related to the activities for earning exempt income. Accordingly,invoking the provisions of
section 14A read with Rule 8D,he made disallowance of Rs. 16,35,869/-,being 0.5% of average
investment of Rs. 32,71,73,884/- .

3.Against the order of the AO assessee preferred an appeal before the First Appeal Authority
(FAA).Before him it was submitted that the investment transaction undertaken by the assessee
were managed by the investment advisors,that the assessee had made payment on account of port
folio management services(PMS)amounting to Rs.1,91,231/-to Reliance PMS,Rs. 12,157/- to
Barclays Bank and Rs. 3,61,028/- to HSBC PMS,that those expenses had been debited to the
capital account of the assessee,that demat expenses and security transaction tax amounting to Rs.
2,19,856/-was also debited to the capital account of the assessee,that the expenses related to
salary, telephone and other administrative expenses were incurred by him for his professional
income,that disallowance made by the AO was without any basis and without establishing any
nexus.

After considering the submissions of the assessee and the assessment order he held that the
provisions of section 14A (1) read with section 14A (2) provided that for the purpose of total
income computed under thats chapter, no deduction would be allowed in respect of expenditure
incurred by the assessee in relation to income which did not form part of total income under that
Chapter,that the AO would determine the amount of expenditure incurred in relation to exempt
income if he was not satisfied with the correctness of the claim of the assessee,that the perusal of

Profit and Loss Account of the assessee showed that the assessee had not made any claim of
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expenditure incurred in relation to exempt income, therefore, the provisions of section 14 A (1)
r.w.s.14A(2) of the Act were not attracted,that the assessee had also not claimed even Demat and
PMS account expenditure in the Profit and Loss Account and had debited the same to personnel
account,that there was no proximate cause for disallowance in relationship with exempt
income.He relied upon the cases of Walfort Shares & Stock Brokers Pvt. Ltd.(326 ITR 1)and
Godrej & Boyce Manufacturing Co. Ltd (328 ITR 81).He deleted the disallowance of Rs.16,35,
869/- made by the AO.

4.Before us,Departmental Representative(DR)stated that provisions of Rule 8D of the Rules
were applicable for the year under consideration,that the assessee had earned exempt income.
Authtorised Representative(AR)argued that all the investment transaction undertaken by the
assessee were managed by investment advisors,that during the year he had paid Portfolio
Management Charges,amounting to Rs.5.64 lakhs,to the investment advisor and the same was
debited in his Capital Account,that the Demat Expenses and Security Transaction Tax amounting
to Rs 2,19,856/-was also debited in Capital Account of assessee,that salary, telephone & other
administrative expense were incurred by the assessee in the course of his professional
activity,that he had paid salary of Rs.8,02,836/-,telephone charges of Rs.1.91 lakhs and had
incurred establishment expenditure of Rs.3.06 lakhs,that the disallowance made u/s.14A
exceeded the amount debited to the Income & Expenditure Account.He relied upon the matter of
S P Bharucha(ITA/3889/Mum/2011-AY.2008-09,dtd.25.07.2012)

5.We have heard the rival submission and perused the material before us.We find from the audit
report that the expenses in respect of exempt income was shown at Rs. Nil,that the assessee had
debited direct expenses on account of dematerialisation and STT in the capital account and in the

profit and loss account,that AO had presumed that the assessee had must have incurred some
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expenditure under the heads salary,telephone and other administrative charges for earning the
exempt income.lt is further found that the total expenditure claimed by the assessee for the year
is about 13 lakhs and the AO had made a disallowance of about Rs.16 lakhs.He has just adopted
the formula of estimating expenditure on the basis of investments.But,the justification for
calculating the disallowance is missing.The assessee had not claimed any expenditure in its P &
L account,so,it the onus was on the AO to prove that out of the expenditure incurred under
various heads were related to earning of exempt income.Not only this he had to give the basis of
such calculation.In any manner disallowance of Rs.16.35 lakhs,as against the total expenditure of
Rs.13 lakhs (app.) claimed by the assessee in P & L account,is not justified. Provisions of Rule
8D cannot and should not be applied in a mechanical way.Facts of the case have to be ananlysed
before invoking them.We are of the opinion that the AO had not deliberated upon the facts of the
case before making the disallowance,whereas the FAA has decided the issue on merits.Therefore

,confirming his order,we decided the effective ground of appeal against the AO.

As a result,appeal filed by the AO stands dismissed.
ot Uit 3R gry a1fre &t 378 3T 3rediepd &7 ST .
Order pronounced in the open court on 30th July, 2014.
3G T ENVOT Gol AT H AT 30 Felr$ 2014 T T 7S |

Sd/- Sd/-
(fasrzarer @ / VIJAY PAL RAO) (9i=g / RAJENDRA)
1A% TeEa/JUDICIAL MEMBER @l 6¥I/ACCOUNTANT MEMBER
Ha$/Mumbai, f&eTeh/Date 30th July, 2014
SK
3mreer i gfafaf 3/ Copy of the Order forwarded to :
1. Assessee /3TdTemf 2. Respondent /M of

3. The concerned CIT(A)/FiE@' YT IR 31gw,4.The concerned CIT [AEE 3TIRT IR G
5. DR “I” Bench, ITAT, Mumbai /[ ufafafer 3né wsdis, 3m.31.7aman. s
6. Guard File/aTS ®ISel

" i //True Copy//



ITA/877/Mum/13 I M Chagala
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