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Video Presentation: Open Issues on Changes in Service Tax, Excise, Customs Duty vide
Union Budget 2016

The Union Budget, 2016, proposing flurry of changes in Indirect Taxes, has been a talk of the
town since the day of its presentation. On May 5, 2016, the Lok Sabha passed the Finance
Bill, 2016 and later on May 11, 2016, the Finance Bill, 2016 was passed by the Rajya Sabha.
Now, the Hon’ble President has given assent to the Finance Bill, 2016 on Saturday, May 14,
2016. Accordingly, the Finance Bill, 2016 now becomes the Finance Act, 2016 (28/2016).

Numbers of measures have been introduced, few of which are welcome changes for the
Trade & Economy, but few of them are not in line with ‘Make in India’ and ‘Ease of Doing
Business’ initiatives. Even the positive changes being relished by Trade & Industry is
embraced with many open issues and doubts which can be very critical if not analysed.

We are summarising herewith broader changes in the arena of Indirect Taxes, majorly
Service tax coupled with analyses of the two sides of the Union Budget, 2016 along with
highlighting some of the key areas requiring immediate attention of the Board:

Rationalisation of rate of interest on delayed payments — 15%/ 24% per annum

Interest rates on delayed payment of Service Tax/ Excise Duty across all Indirect taxes is
made uniform at 15% per annum, except in case of Service tax collected but not deposited
with the Central Government, in which case, the rate of interest will be 24% per annum
from the date on which the Service tax payment becomes due. But what would be the
applicable rate of interest for belated payment of Service tax for the period prior to
enactment of Finance Bill, 2016 and when 24% or 15% rate of interest applicable for delayed
payment of Service tax?

Retrospective Service tax exemption allowed on certain contracts

The Government has introduced three new Sections under Service tax, namely Sections 101,
102 and 103 in the Finance Bill, 2016, so as to restore certain exemptions where were
withdrawn in the previous years, in the following manner:

Section 101 - Retrospective Service tax exemption to canal, dam or other irrigation works
provided to entities set up by Government but not necessarily by an Act of Parliament or a
State Legislature [Entry No. 12(d) of the Mega Exemption Notification No. 25/2012-ST dated
June 20, 2012 (“Mega Exemption Notification”)].

Section 102 - Restoration of certain exemptions on services provided to the Government, a
Local authority or a Governmental authority under Entry No. 12(a), (c) & (f) of the Mega
Exemption Notification, withdrawn w.e.f April 1, 2015.
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Section 103 - Restoration of certain exemption withdrawn on Airport or port under Entry
No. 14 of the Mega Exemption Notification w.e.f April 1, 2015.

However, such restoration of exemptions for contracts (under Section 102 and 103) which
had been entered into prior to March 1, 2015 is subject to condition of payment of
appropriate stamp duty, as applicable, prior to that date. What will happen when only part
of the stamp duty is paid? Whether benefit of exemption would be available?

Krishi Kalyan Cess on all taxable services w.e.f. June 1, 2016 — Impact on “Make in India”

and “Start-up India” drive

Pursuing with an objective to finance and promote initiatives to improve agriculture and
farmer welfare, the Government announced a new cess namely ‘Krishi Kalyan Cess’ (“KKC”),
to be levied at 0.5% on the value of any or all the taxable services w.e.f June 1, 2016.

» ‘KKC’ though said to be Cenvatable in the hands of service providers, but appropriate
amendments also required in the Cenvat Credit Rules, 2004

»  KKC viz-a-viz Make in India: The manufacturers paying KKC on their input services
would not be in a position to avail Cenvat credit of the same and thus would form part
of their cost, leading to increase in prices to that extent.

» KKC viz-a-viz Ease of doing business: Paying Service tax at 15% may not be a problem,
but maintaining separate accounts for Service tax and various Cesses, their records &
computation, followed by corresponding Cenvat provisions is somewhat a cumbersome
task.

Increase in limitation period for issuing SCN — Against “Ease of doing business”

The Union Budget, 2016 has proposed to increase limitation of the time period for issuing
SCN under the Service tax, Central Excise and the Customs in non-fraud cases from 18
months to 30 months in Service tax and from one year to two years under Excise & Customs.

» In this Era of automation when there is compulsory e-filing of returns & numbers of
Commissionerates have been increased, there is no requirement of extended time
period for issuing SCN.

» Considering the high numbers of cases pending under the Indirect tax since many years,
time limit needs to be strengthen for adjudication of cases rather than liberty of
extended time for issuing SCNs.

» Rate of interest on delayed refund should have been increased to make at par with rate
of interest on delayed payment of duties/ taxes, rather than extension of the time
period for issuance of SCN - Non fraud cases
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Relaxation in time limit for issuing SCNs in non-fraud cases is likely to go detrimental to ease
of doing business initiative giving unwanted contradictory message of lethargic system to
the budding start up entrepreneurs and outside World.

Service tax leviable under Reverse Charge on any services provided by Government or

Local Authority to a Business Entity w.e.f April 1, 2016: Alarming Bell

The liability to pay Service tax on any service provided by Government or a Local Authority
to Business Entities is on the service recipient under Reverse Charge w.e.f. April 1, 2016
except in case of (1) renting of immovable property, and (2) services specified in sub-clauses
(i), (ii) and (iii) of clause (a) of Section 66D of the Finance Act, 1994. But what will be the fate
of following types of Governmental services:

e Services rendered as a sovereign right by Government/ various Public Authorities (set
up by Government) which cannot be substituted by any private party. For example,
there are various types of Statutory charges and fees e.g. ESI inspection, PF inspection,
Motor Vehicles Registration charges, Motor Vehicles Inspection charges, fees payable to
Registrar of Companies for filing statutory forms, Building inspection etc.;

e A Business Entity is also required to pay fees for getting various authorisations,
permissions, licenses etc., for various purposes like import and export etc.;

e Even, the Government collects big chunk of money by allocation of coal blocks/grant of
mining license, telecom spectrum etc. which are in the nature of payment of royalty to
Government for use of natural resources;

e Even though certain exemptions have been prescribed under the Mega Exemption
Notification vide Notification No. 22/2016-ST dated April 13, 2016, but whether the
same is lucid enough to clear the mist of doubts?

Reverse Charge - POT & Applicability of KKC

A proviso has been inserted in Rule 7 of the Point of Taxation Rules, 2011 (“the POTR”) to
provide that where there is change in the liability or extent of liability of Service Tax to be
paid under Reverse Charge, date of issuance of invoice shall be the POT when service has
been provided and the invoice issued before the date of such change (i.e. only payment has
not been made as on such date).

This indeed is a good change as far as liability of service receiver under reverse charge is
concerned. But what about the cases when liability to pay Service tax is on the service
provider? What would be its implication on service receiver and service provider after
introduction of KKC?
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To know more and take deeper dive into such other alarming provisions/ changes in the
Union Budget 2016, please watch the latest video by Mr. Bimal Jain on Theme

presentation on “Open Issues at Interactive Session on Changes in Service Tax, Excise,

Customs Duty vide Union Budget 2016” at PHD House, New Delhi in first workshop series
of Annual Workshop Series held on April 21, 2016:

https://www.youtube.com/watch?v=4INH_uulsuo

Union Budget 2016: Theme presentation on open issues

Press \ Esc | to exit fullscreen

> » <) 7:07/40:30

Hope the information will assist you in your Professional endeavours. In case of any query/
information, please do not hesitate to write back to us.

Thanks & Best Regards
Bimal Jain

FCA, FCS, LLB, B.Com (Hons)

Author of a book on Goods and Services Tax, titled, "GOODS AND SERVICES TAX -
INTRODUCTION AND WAY FORWARD" (1%t Edition)

A2Z TAXCORP LLP

Tax and Law Practitioners
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Delhi:

Flat No. 34B, Ground Floor,
Pocket — 1, MayurVihar Phase-1
Delhi— 110091 (India)

Tel: +91 11 22757595/ 42427056

Allahabad:

B2-3/4-31 Sarojani Apartments
Sarojani Naidu Marg
Allahabad - 211001

Chandigarh:
H. No. 908, Sector 12-A,
Panchkula, Haryana - 134115

Email: bimaljain@hotmail.com
Web: www.a2ztaxcorp.com

LinkedIn: https://in.linkedin.com/pub/bimal-jain/14/601/4b4

Face book:facebook.com/bimal.jain.90

Twitter: https://twitter.com/JainTax
YouTube: https://www.youtube.com/channel/UCp0tT5ShjB4KHJRSIPc3t5w

We can now also be contacted at below mentioned address:

Bengaluru Office:

Adarsh Residency, Block F, 4th
Floor, (F404) 47th Cross,
Jayngar 8™ Block,

Bengaluru, Karnataka-560070

Email: bengaluru@a2ztaxcorp
.com

Kolkata Office

10 Bow Street, 2" Floor,
Near Central Metro Station,
Besides Calcutta Motor
Dealers Association,

Kolkata, West Bengal-
700012

Email: kolkata@a2ztaxcorp.
com

Dhanbad Office:

2" Floor, Shree Laxmi
Complex,

Dhanbad, Jharkhand- 826001

Email: dhanbad@a2ztaxcorp.
com

Disclaimer: The contents of this document are solely for informational purpose. It does not

constitute professional advice or recommendation of firm. Neither the authors nor firm and
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its affiliates accepts any liabilities for any loss or damage of any kind arising out of any
information in this document nor for any actions taken in reliance thereon.

Readers are advised to consult the professional for understanding applicability of this
newsletter in the respective scenarios. While due care has been taken in preparing this
document, the existence of mistakes and omissions herein is not ruled out. No part of this
document should be distributed or copied (except for personal, non-commercial use) without
our written permission.
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