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Dear Professional Colleague,

Withdrawal of Service tax exemption on cross border B2C online information and
database access or retrieval services w.e.f. December 1, 2016

At present, the services received in taxable territory from outside the taxable territory by
Government, a Local Authority, a Governmental Authority or an individual in relation to any
purpose other than commerce, industry or any other business or profession are exempted
[cross border B2C (business to consumer) services provided in taxable territory] vide Entry
No. 34(a) of the Mega Exemption Notification No. 25/2012-ST dated June 20, 2012 (“the
Mega Exemption Notification”). On the other hand, services received by other persons in
taxable territory from non-taxable territory [cross border B2B (business to business)
services] are taxable under reverse charge i.e. service recipient in taxable territory is liable
to pay Service tax.

Further, in view of Rule 9(b) of the Place of Provision of Service Rules, 2012 (“the POP
Rules”), with respect to online information and database access or retrieval (“OIDAR”)
services, the place of supply is location of service provider and thus such cross border
B2B/B2C services provided by a person in non-taxable territory and received by a person in
taxable territory are outside the levy of Service tax.

Now, with a view to provide a level playing field to Indian service providers providing
taxable OIDAR services including electronic services in India, the exemption to such services
provided in India by service providers located in foreign territory is being withdrawn w.e.f
December 1, 2016. Thus cross border B2C OIDAR services provided by a foreign service
provider to a person in India will become taxable from December 1, 2016 onwards. the
Central Government has issued 4 new Notifications, namely Notification No. 46/2016-ST,
47/2016-ST, 48/2016-ST and 49/2016-ST all dated November 9, 2016, whereby Service tax
would be chargeable on OIDAR services provided by any person located in non-taxable
territory and received by Government, Local Authority, Governmental Authority, or an
individual in relation to any purpose other than commerce, industry or any other business
or profession [cross border B2C OIDAR services provided in taxable territory]. OIDAR
services have been re-defined in Service Tax Rules, 1994 (“the Service Tax Rules”) to include
electronic services. Corresponding changes has also been made in the POP Rules, the Mega
Exemption Notification and Reverse Charge Notification No. 30/2012-ST dated June 20,
2012 (“the Reverse Charge Notification”). Further, the Central Board of Excise and Customs
(“the CBEC”) has also issued a Circular in this regard to provide clarification on various
aspects of taxability of OIDAR services pursuant to new changes.

These Notifications shall come into force with effect from December 1, 2016.

All these changes are discussed hereunder for easy digest:
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1. Amendment in the POP Rules: Cross border B2B/B2C OIDAR services received by a
person located in taxable territory will be leviable to Service tax in the taxable

territory

The Central Government vide Notification No. 46/2016-ST dated November 9, 2016 has
amended the POP Rules in the following manner:

e Amendment in Rule 2: Rule 2(lI) of the POP Rules has been amended to assign
OIDAR services the same meaning as assigned to it inclause (ccd) of Rule 2(1) of
the Service Tax Rules, which is being inserted by another Notification No. 48/2016-ST
dated November 9, 2016.

e Amendment in Rule 3: Presently, proviso to Rule 3 of the POP Rules (Default Rule)

provides that in case the location of the service receiver is not available in the ordinary
course of business, the place of provision shall be the location of the provider of
service. Now, proviso to Rule 3 of POP Rules has been amended so as to make the
proviso inapplicable to OIDAR services. Thus, the amended proviso will read as follows-

“Provided that in case of services other than online information and database access
or retrieval services, where the location of the service receiver is not available in the
ordinary course of business, the place of provision shall be the location of the provider
of service.”

e Amendment in Rule 9: As per Rule 9 of the POP Rules, place of provision of following
services shall be the location of the service provider:

(a) Services provided by a banking company, or a financial institution, or a non-banking
financial company, to account holders;

(b) OIDAR services;
(c) Intermediary services;
(d) Service consisting of hiring of means of transport, upto a period of one month

Now, clause (b) of Rule 9 of the POP Rules has been omitted i.e. OIDAR services have
been removed from the purview of Rule 9 of the POP Rules.

To access complete Notification, please click on the link below:

http://www.cbec.gov.in/resources//htdocs-servicetax/st-notifications/st-notifications-
2016/st46-2016.pdf
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2. Amendment in the Mega Exemption Notification: Withdrawal of exemption from

Service tax on cross border B2C OIDAR services provided online/electronically from a

non-taxable territory to consumers in taxable territory

The Central Government vide Notification No. 47/2016-ST dated November 9, 2016, has
amended the Mega Exemption Notification in the following manner:

e Proviso added to Entry No. 34: to provide that the existing exemption (vide Entry No.

34(a) of Mega Exemption Notification) to services provided by a person located in a
non- taxable territory and received by Government, a Local Authority, a Governmental
Authority or an individual in relation to any purpose other than commerce, industry or
any other business or profession, will not be available for OIDAR services received by
such persons w.e.f December 1, 2016.

e New definition vide clause (xab) inserted in Paragraph 2: OIDAR services have been
assigned the same meaning as assigned to in clause (ccd) of Rule 2(1) of the Service Tax
Rules, which is being inserted by another Notification No. 48/2016-ST dated November
9, 2016.

To access complete Notification, please click on the link below:

http://www.cbec.gov.in/resources//htdocs-servicetax/st-notifications/st-notifications-
2016/st47-2016.pdf

3. Amendment in the Service Tax Rules: Person located in hon-taxable territory providing
OIDAR services to ‘non-assesse online recipient’ is liable to pay Service tax and the
procedure for payment of Service tax

The Central Government vide Notification No. 48/2016-Service Tax dated November 9,
2016 had made Service Tax (Fourth Amendment) Rules, 2016 to amend the Service Tax
Rules, effective from December 1, 2016, in the following manner:

e Insertion of clause (ccba) after clause (ccb) in Rule 2(1), providing definition of ‘non-
assesse online recipient’ as follows-

“(ccba) “non-assesse online recipient” means Government, a local authority, a
governmental authority or an individual receiving online information and database
access or retrieval services in relation to any purpose other than commerce, industry or
any other business or profession, located in taxable territory;”

Further, explanation regarding meaning of Governmental Authority for this clause has also
been provided, which is same as existing in Clause 2(s) of the Mega Exemption Notification.
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Insertion of clause (ccd) after clause (ccc) in Rule 2(1), providing definition of OIDAR

services, as follows:

“(ccd) “online information and database access or retrieval services” means services
whose delivery is mediated by information technology over the internet or an electronic
network and the nature of which renders their supply essentially automated and
involving minimal human intervention, and impossible to ensure in the absence of
information technology and includes electronic services such as,-

(i) advertising on the internet;
(ii) providing cloud services;

(iii) provision of e-books, movie, music, software and other intangibles via
telecommunication networks or internet;

(iv) providing data or information, retrievable or otherwise, to any person, in electronic
form through a computer network;

(v) online supplies of digital content (movies, television shows, music, etc.);
(vi) digital data storage; and
(vii) online gaming;”

Amendment in Rule 2(1)(d)(i)(G): As per Rule 2(1)(d)(i)(G) of the Service Tax Rules,
person liable for paying Service tax, in relation to any taxable service provided or agreed

to be provided by any person which is located in a non-taxable territory and received by
any person located in the taxable territory, shall be the recipient of such service.

Now, the stated Rule has been amended to exclude OIDAR services from its ambit.
Accordingly, Rule 2(1)(d)(i)(G) of the Service Tax Rules will read as under from December
1, 2016:

“in relation to any taxable service "other than online information and database access
or retrieval services," provided or agreed to be provided by any person which is located
in a non-taxable territory and received by any person located in the taxable territory, the
recipient of such service.”

Insertion of new item (H) in Rule 2(1)(d)(i): After Rule 2(1)(d)(i)(G), new Rule
2(2)(d)(i)}(H) has been inserted to provide that in relation to services provided or agreed

to be provided by way of OIDAR, by any person located in a non-taxable territory and
received by any person in the taxable territory other than non- assesse online
recipient, recipient of such service, shall be the person liable to pay Service tax.
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e Insertion of provisos in sub-clause (ii) dealing with various details of OIDAR services

provided or agreed to be provided by any person located in a non-taxable territory and
received by non-assesse online recipient:

v" When an intermediary located in the non-taxable territory including an electronic
platform, arranges or facilitates provision of cross border B2C OIDAR service but
does not provide the main service on his account, the intermediary shall be
deemed to be receiving such services from the service provider in non-taxable
territory and providing such services to the non-assesse online recipient except
when such intermediary satisfies all the specified conditions.

v' When the service provider in non-taxable territory is represented for any purpose
in taxable territory by a person, then such person is deemed to be the person liable
for paying Service tax.

v If the service provider in non-taxable territory does not have a physical presence or
does not have a representative for any purpose in the taxable territory, the service
provider may appoint a person in the taxable territory for the purpose of paying
Service tax and such person shall be liable for paying Service tax.

v' A person receiving OIDAR services shall be deemed to be a non-assesse online
recipient, if such person does not have Service tax registration under the Service
Tax Rules.

e New proviso inserted in Rule 4(1) of the Service Tax Rules prescribing registration

requirement/procedure of person located in non-taxable territory liable for paying
Service tax in the case of OIDAR services.

o New proviso inserted in Rule 4A(1) of the Service Tax Rules prescribing invoicing details
in case of OIDAR services provided or agreed to be provided in taxable territory by a
person located in the non-taxable territory.

¢ Amendmentin Rule 7(1): Return form ST-3C has been inserted.

e Following forms has been inserted:

v' “FORM ST- 1A”: Application form for registration under Section 69 of the Finance
Act, 1994 (“the Finance Act”) for person in non-taxable territory providing OIDAR
services in India.

v “FORM ST- 2A”: Certificate of registration under Section 69 of the Finance Act.

v' “FORM-ST-3C”: Return under Section 70 of the Finance Act, read with Rule 7 of
Service Tax Rules, with respect to OIDAR services provided or agreed to be
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provided by any person located in a non-taxable territory and received by any
person located in the taxable territory.

To access complete Notification, please click on the link below:
www.cbec.gov.in/htdocs-servicetax/st-notifications/st-notifications-2016/st48-2016.pdf

4. Amendment in Reverse Charge Notification:

The Central Government vide Notification No. 49/2016-ST dated November 9, 2016, has
made corresponding amendments in the Reverse Charge Notification so as to incorporate
liability of Service tax payment and procedure thereunder on to the service provider located
in the non-taxable territory with respect to OIDAR services provided in the taxable territory
to ‘non-assesse online recipient’. The amendments would be effective from December 1,
2016.

To access complete Notification, please click on the link below:
www.cbec.gov.in/htdocs-servicetax/st-notifications/st-notifications-2016/st49-2016.pdf
5. Clarification as to taxability and other aspects issued by the CBEC

In view of the above changes in OIDAR services, there may be many questions in the mind of
service providers in the non-taxable territory, recipients in the taxable territory and other
stakeholders, in respect of various aspects pertaining to the taxation of such services.

Thus, the CBEC vide Circular No. 202/12/2016 - ST dated November 9, 2016 has issued
extensive clarification regarding taxability of cross border B2C OIDAR services with a
purpose to provide clarity to all the question in the mind of all the stakeholders. Some of
important issues covered are as follows-

e  Meaning of OIDAR Services
e Meaning of Cross Border B2C OIDAR services provided in taxable territory in India

e Changes made in statutory/legal provisions and date from when these are coming into
effect

e Changes made in the POP Rules and its implications
e Services that would not be considered as OIDAR services
e Type of services that would be covered under OIDAR services

e (Clarification on who shall be liable to collect and discharge the Service tax liability in
cases of provision of cross border B2C OIDAR services.
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e Clarification regarding availability of any deeming provision for the provider of OIDAR
services/electronic services.

e  Procedure of registration

e Manner to deposit Service tax and file Service tax returns etc.

To access complete Circular, please click on the link below:
http://www.cbec.gov.in/htdocs-servicetax/st-circulars/st-circulars-2016/st-circ-202-2016
Conclusion:

Now, cross border B2C OIDAR services provided by a foreign service provider to a person in
India will become taxable from December 1, 2016 onwards, which includes webpage
hosting, online maintenance of programmes, remote systems administration, data
warehousing, cloud storage and downloading of games, music, distance teaching, and
supply of images, text and information and making available of databases, etc.

Further, an online mechanism of taking registration has been prescribed and registration
will be deemed to be granted online on submission of registration application with a
simplified mechanism of online payment of taxes and online filing of returns is being also
prescribed.

Hope the information will assist you in your Professional endeavours. In case of any query/
information, please do not hesitate to write back to us.

Thanks & Best Regards

Bimal Jain

FCA, FCS, LLB, B.Com (Hons)

Author of a book on Goods and Services Tax, titled, "GST LAW AND ANALYSIS — WITH
CONCEPTUAL PROCEDURES" (2"'1| Edition)

A2Z TAXCORP LLP
Tax and Law Practitioners

Delhi:

Flat No. 34B, Ground Floor,
Pocket — 1, MayurVihar Phase-1
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Delhi—110091 (India)
Tel: +91 11 22757595/ 42427056

Allahabad:

B2-3/4-31 Sarojani Apartments
Sarojani Naidu Marg
Allahabad - 211001

Chandigarh:
H. No. 908, Sector 12-A,
Panchkula, Haryana - 134115

Email: bimaljain@hotmail.com
Web: www.a2ztaxcorp.com

LinkedIn: https://in.linkedin.com/pub/bimal-jain/14/601/4b4

Face book:facebook.com/bimal.jain.90

Twitter: https://twitter.com/JainTax
YouTube: https://www.youtube.com/channel/UCpOtT5ShjB4KHJRSIPc3t5w

We can now also be contacted at below mentioned address:

Bengaluru Office:

Adarsh Residency, Block F, 4th
Floor, (F404) 47th Cross,
Jayngar 8" Block,

Bengaluru, Karnataka-560070

Email: bengaluru@a2ztaxcorp
.com

Kolkata Office

10 Bow Street, 2™ Floor,
Near Central Metro Station,
Besides Calcutta Motor
Dealers Association,

Kolkata, @ West

700012

Bengal-

Email: kolkata@a2ztaxcorp.
com

Dhanbad Office:
2" Floor, Shree Laxmi
Complex,

Dhanbad, Jharkhand- 826001

Email: dhanbad@a2ztaxcorp.
com

Disclaimer: The contents of this document are solely for informational purpose. It does not

constitute professional advice or recommendation of firm. Neither the authors nor firm and

its affiliates accepts any liabilities for any loss or damage of any kind arising out of any
information in this document nor for any actions taken in reliance thereon.

Readers are advised to consult the professional for understanding applicability of this
newsletter in the respective scenarios. While due care has been taken in preparing this
document, the existence of mistakes and omissions herein is not ruled out. No part of this

Mobile: +91 98106 04563; E-mail: bimaljain@hotmail.com




Bimal Jain

FCA, FCS, LLB, B.Com (Hons)

document should be distributed or copied (except for personal, non-commercial use) without

our written permission.
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