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ORDER
Per Jyoti Balasundaram:

The appellants herein are engaged in the processing of cotton fabrics falling
under Chapter 52 of the first schedule to the Central Excise Tariff Act, 1985. By the
Notification No. 25/2003 dated 25.03.2003, they were entitled to avail one time
deemed credit on gray fabrics lying in their stock or in process or contained in
finished goods lying in their stock as on 31.3.2003 (subsequently changed to
01.04.2003). Relevant declaration was filed on 16.6.2003 which was beyond the last
date for filing the declaration viz 15.6.2003. The Deputy Commissioner therefore
disallowed the credit of Rs. 81,920/ and ordered its recovery together with interest
and also penalty of Rs. 8,000/- on the appellants. This order was set aside by the
Commissioner (Appeals) and the case remanded to the adjudicating authority who
vide his order dated 11.7.2005 sanctioned claim of Rs. 81,920/ out of which Rs.
79,532/- was allowed as cenvat credit and the remaining amount of Rs. 2388/- was
paid in cash to them. Hence, this appeal against the refund by way of cenvat credit.

2. I have heard both sides and perused the records. The issue in dispute as to
whether the appellants are entitled to refund in cash. I find that in the case of
Slovak India Trading Co. Pvt. Ltd., vs. CCE, Bangalore -2006 (205) ELT 956 (Tri.
Bang.) the Tribunal has held that when assessee goes out of modvat scheme or
when company is closed, refund claim can be made in cash and the Tribunal’s order
has been upheld by the Hon’ble High Court of Karnataka as seen from 2006 (201)



ELT 559 (Kar.), holding that Rule 5 of the Cenvat Credit Rules, 2002 does not
expressly prohibit refund of unutilized credit when there was no manufacture due to
closure of factory. In the present case, the appellants have closed factory and
surrendered their excise license and therefore the ratio of Slovak India Trading Co.
Pvt. Ltd., decision applies on all fours. Following the ratio thereof, I hold that cash
refund is admissible to the appellants, set aside the impugned order relating to
refund of Rs.79,532/- by way of cenvat credit, and allow the appeal.

[Dictated and pronounced in the open Court]



