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Applicability

The amended provisions of this section are
applicable with effect from 1st April, 2011 and
will accordingly apply in relation to assessment

year 2011-12 and subsequent assessment
years.




Reason for introducing new scheme

for presumptive taxation

There has been a substantial increase in small
businesses with the growth of transport and
communication and general growth of the economy. A
large number of businesses and service providers in
rural and urban areas who earn substantial income are
outside the tax-net.

Introduction of presumptive tax provisions in respect of
small businesses would help a _number of small
businesses to comply with the taxation provisions
without consuming their time and resources.

To lowers the compliance cost for small taxpayers &
also reduces the administrative burden on the tax
machinery.

To expand the scope of presumptive taxation to all
usinesses.




Difference Between

Earlier provisions and Amended provisions-

Eligible
assessee

Eligible
business

Gross
Receipts

provision
of
advance
tax

Applicabil
ity of
Sec.

44AA &
44AB

At Glance

Individual, HUF, AOP, BOlI,

firm, Co., Co-operative
society or any other
person.

Civil construction or supply
of labour for civil
construction.

should not exceed 40 lakhs

Required to pay advance
tax

To declare lower than

deemed income.

Individuals, HUFs & partnerships
firms (not being a LLP).

Any business except the
business covered under
Sec.44AE. However

professionals and commission
agents specifically excluded by
FA 2012

should not exceed Rs 60 lakhs.

No requirement of payment of
advance tax

To declare lower than deemed
income

and
his total income is chargeable to
tax.




Provisions of the section
44AD......

ub-Section (1) :

twithstanding anything to the contrary contained in
ections 28 to 43C,

n the case of an eligible assessee engaged in an eligible
usiness,

a sum equal to eight per cent of the total turnover or
ross receipts of the assessee in the previous year on
ccount of such business,

r a sum higher than the aforesaid sum claimed to have
een earned by the eligible assessee,

hall be deemed to be the income under the head “Profits
nd gains of business or profession”.




Eligible Assessee

“eligible assessee” means, —

i)an individual, Hindu undivided family or a partnership
irm, who is a resident, but not a limited liability
artnership firm.

ii) who has not claimed deduction under any of the
ections 10A, 10AA, 10B, 10BA, 80HH to 80RRB in the
elevant assessment year.




Eligible Business

“eligible business” means, —

i) any business except the business of plying, hiring or
easing goods carriages referred to in section 44AE.

li) whose total turnover or gross receipts in the
revious year does not exceed an amount of 60 lakhs.

TE: Any Business also includes Speculative business but
rofession is not covered.




Total sales/Turnover or Gross
Receipts

0ss Receipts” is not defined in the Act

t includes all the receipts in cash or kind.
rising from carrying on of the business.
hich is assessable as business income under the act.

/s 145(1) “Sales”, “Turnover” or ”Gross Receipts”
omputes either on cash or mercantile system.

S per the Guidance Note on Tax Audit: “Sales
urnover” means- “The aggregate amount for which
ales are effected. The ‘gross turnover’ & ‘net turnover’
or ‘gross sales’ and ‘net sales’) are sometimes used to
istinguish the sales aggregate before and after
eduction of returns and trade discounts.”




Contd:

In case of Share brokers

Transaction entered on his personal a/c also
included in the sale value for purpose of Sec 44AB.

Sub-broker is not different from a share broker.

Turnover or Gross receipts:- In case of shares,
securities & derivatives:

(a) Speculative Transaction:-Positive or negative
difference amt arises on settlement of contracts is
to be considered as Turnover.




(b) Difference of total favorable &
unfavorable

® Premium received on sale of option

e Difference of any reverse trade
entered

(c) Delivery based Transactions:- Total
value of sales.




he value of material supplied by the client is not
included in Gross receipt.

Value of work in progress would not constitute
urnover.

Turnover basis is mostly accepted by |. Tax Depts.

ommission on sales is also included in Total Turnover.
owever by virtue of specific amendment to section
4AD by FA 2012, commission agents are excluded from
he expression ‘eligible business’




ection 44AD(1) does not deal with undisclosed receipts but deals
ith gross receipts

or Eg: Mr.A is carrying on manufacturing business. The Turnover of
hich is Rs. 40 lakhs. The profit as per his books is Rs.5 Lakhs. But
e opts to return the income u/s 44AD @ 8% i.e Rs.3.2 Lakhs.
an the AO assess the difference amount as undisclosed income?
ns: NO

If net profit rate of 8.15% applied by assessee took care of every
ddition, separate addition made by authorities below over and
bove said rate is required to be deleted




come higher than presumptive Rate

f the assessee is maintaining accounts and

ne earns the income higher than the

presumptive rate then the actual income

will be taxable and section 44AD will not be

applicable.




ues.

.0. does not have the power to assess if returned
iIncome is more than 8% of Gross receipts

ssessee filed return of income as per section 44AD declaring net
rofit at rate of 9.56% of total sale consideration.

ssessing Officer on basis of aforesaid statement of partner made
ddition of entire ‘on money’ to returned income of assessee.

ince there was no material with department to make addition of
on money’ and assessee had shown income of more than 8 per
ent of total sale consideration, no addition of ‘on money’ to
ncome of assessee could be made while working under section

4AD.




rofit rate of 8 per cent as per the provisions of section 44AD is to be
pplied where the assessee does not maintain books of account and the
urnover is less than Rs. 40 lakhs.(Now 60 lakhs)

In the instant case, the turnover was Rs. 6.21 crores and the assessee
ad maintained proper books of account which were duly audited and
ere free from any adverse comments from the auditors. Therefore,
he provisions of section 44AD were not applicable to the instant case.

Merely because after completion of scrutiny assessment, the assessee
ad destroyed the books of account, etc., and, consequently, could not
roduce same before the Commissioner, would not disprove the facts
hat those books of account maintained and audited, were produced
efore the Assessing Officer and were verified by the Assessing Officer.

Hence, the action of the Commissioner of applying net profit rate of 8
er cent was not justified.




Multiple Eligible Businesses

If an assessee has multiple eligible
businesses, then the turnover of all
those businesses shall be clubbed to
determine the limit of 60 Lakhs.




ible as well as ineligible business

ch Business is a separate business:

iness 1-Gross receipts < 60 Business 2 -Gross Receipts > 60
S lakhs

Eligible business Ineligible business

can opt for section 44AD. = He cannot opt for section 44AD.
X audit is not required. = Tax audit is required.

books of accounts are ® Books of accounts are required
uired to be maintained. to be maintained.




Extract from the Tax Audit Report

Clause 10 provides for:

“Whether the profit and loss account includes
any profits and gains assessable on presumptive
pasis, if yes, indicate the amount and the
relevant section (44AD, 44AE, 44AF, 44B, 44BB,
44BBA, 44BBB or any other relevant section).”

hus, if an assessee has both eligible and
ineligible business then he is required to report
on the basis of this clause.




Example:

, A Resident individual, is carrying on two business,
he turnover of which is as under:

ross receipts from manufacturing business: 50 Lakhs
ross receipts from transportation business: 6 Lakhs

ross receipts from profession :18 Lakhs

ec 44AD shall apply to Manufacturing business.
ec 44AE shall apply to transportation business.

ec 44AB shall apply only to profession.




ue.

common books are maintained, Proportionate
xpenditure is allowed:

an assessee has not maintained separate books of
ccounts for business of civil work and consultancy
ork, then in the absence of correct and complete
ccounts,

Proportionate expenditure pertaining to civil work shall
e disallowed.




ssue —Requirement to deduct TDS in year
ubsequent to Year in which accounts audited
/s 44AB r/w section 44AD

A general issue being raised across iIs as to
whether in year subsequent to year of tax audit
u/s 44AB r/s 44AD (due to lower profits being
claimed), whether an assessee would be liable

for deduction of TDS u/s 194A, 194C, 194lI,
194)].

In this regard, one may note that THERE IS NO
REQUIREMENT IN SUCH CASES TO DEDUCT
TDS, since all above sections says the ‘turnover
of the Dbusiness should be in excess of the
monetary limit specified u/s 44AB(a) or 44AB(b)
and there is no reference to section 44AB(d).




o deduction u/s 30 to 38 allowable

ub-Section(2) provides that if income is computed
under section 44AD then, no deductions shall be
allowable u/s 30 to 38. i.e. any deduction allowable
under these sections shall be deemed to have been
already given full effect to and no further deductions
hall be allowable.

However, in the case of a firm the normal deduction in
respect of salary and interest to partners u/s 40(b) shall
be allowed.




te:

ec 44AD overrides sec 28 to 43C but does not override
hapter VI. Therefore, current year losses & brought
orward losses can be setoff against deemed income.

owever, current year & brought forward depreciation
an not be set off against the deemed income since that
s governed by sec 32.




here income of a civil contractor has been
ssessed/computed by applying net profit rate to gross
eceipts, he would not be entitled to depreciation
eparately.

hen an assessee is assessed u/s 44AD,Whether an
ddition can be made u/s 697 Yes,




re Provisions of Section 40A(3),
111], 43B attracted

Sub section (1) of sec. 44AD begins with

a non-obstante clause and over-rides

section 28 to 43C. Accordingly provisions
of machinery provisions falling In —

between these sections, shall not be

applicable In case assessee opts for

a presumptive taxation u/Zs 44AD.




e Provisions of Section 40a(ia)
tracted, Incase the assessee was
ble to deduct TDS [due to Tax Audit
preceding P.Y.]

Sub section (1) of sec. 44AD begins with a
non-obstante clause and over-rides
section 28 to 43C. Accordingly provisions
of section 40(a)(ia), shall not be
applicable in case assessee opts for a
presumptive taxation u/Zs 44AD.

However, the penal provisions u/s 201(1),
201(1A), 221, 271C may be invoked by the
AO.




WDV of assets of the eligible business

b-Section(3) provides that, the WDV of any asset of an
igible business shall be deemed to have been calculated
» if the assessee had claimed and had been actually
lowed the deduction in respect of the depreciation for
ach of the relevant assessment years.

eemed deduction of depreciation is assumed for the
rpose of arriving at opening W.D.V. of the succeeding
2ar, so as to enable the assessment in normal course for
er years, if it becomes necessary.




emption from payment of advance tax

ub-Section(4)

n assessee opting for the scheme shall
be exempted from payment of advance
ax related to such business.




sue.

How to calculate Advance Tax where the assessee is having both
income from eligible business & other income:

Presumptive income is Rs 4 lakhs & other income is Rs 8 lakhs

In this case, whether the assessee is exempted from advance tax
in all or he is liable to Pay advance Tax on other income of Rs.8.00
lakhs?

From the understanding of Law, it is clear that the
assessee have to pay advance tax on other income of
Rs 8 lakhs. But how this tax calculation is to be made
matter is required to be resolved.




Exemption from maintenance of books of
Accounts u/s 44AA

An assessee shall be exempted from maintenance of
books of accounts related to such business under
Section 44AA.

Assessee shall have to maintain such books of account
& document as will enable the assessing officer to
compute his total income. [Ref. Rule 6F]

Following records may be maintained:-
= Records of daily sales

= Sale Bills

" Stock Records

" Bank Statements

B Account statement of parties

" |f sale bills are not maintained, the purchase bills
and GP ratio of earlier years can be used to establish
sales.




ues.

ssessee is not under any obligation to explain individual
ntry of cash deposit in bank unless such entry has no
exus with gross receipts.

nder section 44AD when the books of account were
ot maintained, income has to be estimated only at 8
er cent. Hence, estimating the income at 8 per cent
annot be regarded as illegal.




Option to declare lower income than
Deemed Income

Sub-Section (5)

If an assessee claims that his income is lower than
income deemed under section 44AD(1) and his total
iIncome exceeds the maximum amount not chargeable
to tax

Then,

He shall have to maintain the books of accounts
related to such business u/s 44AA.

He is also required to get them audited under section
44AB and furnish the prescribed report within
prescribed time.




ues.

ssessee was called upon to furnish information for
inalizing his assessment - As he failed to furnish same,
ssessing Officer made assessment by treating 8 per
ent of gross receipts as his income.

n appeal, assessee produced fresh evidence in support
f his claim and CIT(A) considering same allowed
ssessee’s appeal. - Tribunal affirmed finding of CIT(A)

eld That:

ssessee having satisfied appellate authority by leading
vidence that income declared by him was correct
ncome, there was no ground to interfere with order of
ribunal.




ues.

If an assessee declares their profits less than 8% thereby
gintaining books of account and getting their accounts duly
udited, then the assessing officer cannot reopen the assessment
nder section 147 merely by providing the reason that profits
eclared is less than 8%, which is less than as provided in section
4AD of the Act.

In : The
reopening of assessment was held to be invalid.

Similarly, in case of

it was held that since assessee had fulfilled all conditions of
ec. 44AD, assessment could not be re-opened for the reason that
partner was not aware about business activities of firm and
herefore the firm was non genuine.




Simplified Return Form

n individual / HUF opting for this scheme can
ubmit his / its return of income in ITR-4S
which is a simplified return form).This Return
orm is also called as Sugam.




rmissibility of adopting the principle
derlying the said section

here in a particular case, where amount of gross receipts is in
xcess of Rs. 60 lakhs (now 100 lakhs) and section 44AD is not
pplicable, then, the principle underlying said section can not be
dopted, when it was not applicable as such as no legal authority
ad been shown to support the proposition. .

n the present case, the assessee’s gross receipts exceeded Rs. 40
akhs yet the Assessing Officer adopted the net profit rate criteria.
ribunal also proceeded on the basis of adopting the principle
nderlying section 44AD and also declined disallowance of
epreciation contrary to law, thus, the order of the Tribunal was to
e set aside.




ues.

he provisions of sec 44AD were inserted in the Act with
ffect from 1-4-1994 and it can be a guideline for the
urpose of applying a particular net profit rate in the
ase of civil contractor even in earlier years.

hus if it is a case of A.Y. 1992-93, Then in such case
rovisions of sec44AD can be applied.




Belated filing of Tax Audit Report u/s
44AB r/w_sec.44AD]|5]....Can_lower
profits so claimed be denied

Nowhere in section 44AF (right from sub-section
(1) to sub-section (5)) is it mentioned that the
assessee will be denied the benefit of claiming
lower profits and gains than the profits and gains
as specified in sub-section (1) of section 44AF, if
It furnishes the audit report beyond the due date
as mentioned in section 44AB. Thus, it is clear
that it is not the intention of the Legislature to
altogether deny the benefit of lower profits if the
assessee maintains books of account and gets
them audited and furnishes a report as required
under section 44AB though belatedly.

eyland Automobiles v. ITO 303 ITR [AT] 086 (Coc.)




osition of penalty u/s 271B

s per the books of accounts of the assessee, turnover was less than
40 lakhs. But during search operations, additional sales was found
and assessee included the same in block assessment. Can the A.O
impose penalty u/s 271B for not getting the accounts audited?

The additional sales found as a result of search, was not recorded in
the books of accounts regularly kept in the course of business by
the appellant. Merely because the appellant accepted the
dditional sales for the purpose of assessment of the relevant year
on the basis of entries in the seized documents, the same would
not constitute accounts of the appellant maintained in the regular
course of business and on that basis alone liability cannot be
fastened on the assessee by holding him to have committed the
default.

However, if the suppression of sales is proved, penalty proceedings
u/s 271B and also other sections can be initiated.




Section Applicable only to the
Income Under the Head “PGBP”

Assessee, entitled to computation on
presumptive basis, cannot avoid tax on income
from fixed deposits assessable under the head -
other sources by claiming it to be a part of
business income U/S 44AD




> 800 of
Turnover

= 8% of
Turnover

< 8% of
Turnover

< 8% of
Turnover

Exceeds
Exemption
Limit
Exceeds
Exemption
Limit
Exceeds
Exemption
Limit
less than

Exemption
Limit

Yes

Yes

Yes

No




Section 44AD(5) determination Issues

Income from Eligible Business > 8% of Turnover and
Total Income Exceeds Exemption Limit ===44AD
applicable.

Income from Eligible Business = 8% of Turnover and
Total Income Exceeds Exemption Limit ===44AD
applicable.

Income from Eligible Business claimed to be < 8% and
Total Income Exceeds Exemption Limit =44AA & 44AB
applicable.

Income from Eligible Business claimed to be < 8% and
Total Income is less then Exemption Limit = 44AA &
44AB inapplicable.




FHANK YOU!!!

CA. Agarwal Sanjay ‘Voice of CA’
emall: agarwal.s.ca@gmail.com

Mobile No. : 9811080342
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