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I D~te ofHearing ..'. [J 20/01/40l6;" 

ORDER 
. ~ . "PER BENCH 

, ', ' , ,' 

involve common issues. These appeals were 'heard logeth.erf;~dthes'~ 'are ' ' 

being disposed of through this iconsoh dated order 'f or the sake of 

convenience. 

2. First, we shall lakeupqppealsm !1.rr .A~N0 S ~ '133 ' to 

135flndJ2008 and cross objection Nos. 9'lto·'93IIndJ2o.08.1n'lhese' cross 

objections, the common issue involved is:as under :
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"On the facts and in the circumstances of the case, the La . 

CIT(A) was not correct in holding that assessment 
p 

,proceedings were validly initiated and further holding that 

the assessment order was not illegal and invalid." 

3. The Learned counsel at the very beginning submitted-that in all 
\ 

!, ' , ·the cross objections, this identical issue was involved. Similarly, in all the 

Revenue's appeals, the issue ofsuppressed undisclosed sale consideration 

wasinvolved. Hence, on the basis of all these appeals; all other appeals 

could be disposed of. 

4. The facts, in brief, are that search u/s 132(1) apd'survey 
-. 

operation uls 133A were carried out ·on f6.9.2005. Certain documents 

related to assessee firm were found during :the'c ourse of'sq,idsearch, 

hence, notice uls 153C read with section 153A was issued iri: :thi~':·caseort 

22~:3,.2006, wherebythe-assessee was required to file the rettiri\:Wttlun'30 
' : :.. ' 

. days from the date of service of such notice: However, no ret'iirii wasfiled 

witltin3() days sestipulated. Subsequentjy, the' assessee vl!d~ ::lr§,; :tetrer 
. ----

Dated 21.8.2006 submitted that returns filed earlier uls 139 f()r.'v~rious 
• • •. .-- ..~~-• . \ • J 

years .could be considered as filed incoinQ!jilnce to said notice. th~ x.o., 

however, rej ected this plea of the assessee and required the assessee to 

fileseparate return. Subsequently, noticeu/s 142(1) Dated 31st' AUgust, 
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2007, was issued requmng the assessee to produce the accounts or 

documents specified in Annexure to this letter before the A.a. on 

1..3.9.2007. ~?tic:::_u/s 143(2) was also ~.~sued alongwith such notice 

issueduls ,142(1). The assessee, howevervfiled return of income on '>';lr~' 
.	 -- ! , .. 

'1$;10.20,07 :declaring 'i ncome of Rs. ' 1,15 ;:840;:·~ · The A.a., theieafter, ';:: ~ ;: : 

. noticing the fact of deliberate action of ,the assessee not to give an 
. . , 

.adequate opportunity to the A.O. completed- the assessment proceedings-s-v - . 
-----~-~----_.-:----.. 

.on .3;1..J2 .2007 , by making addition on account 'of undisclosed sale ":~:: " , 
. ~ __-.-'."'.: "''''''-._'lI"''•.''''''''''''~ ", . 

. . . 

. .~0,IJ.Siijegation .~ild otherminoradditions;A:ggiieVed"by this , ' the assessee ' 

-carried- the matter into appeal before the ld. CIT(A), Wherein it was 

contended that the A.O. issued notice uls 14:?(2) on 31.8 .2007priQr lothe 

filing ' of return, hence, it was illegal and invalid, because notice U/S .{ t
o , ' , _ 

143(2) .could be issued only when the assessee had filed the return arid, 

accordingly; the orderpassed.by-the Assessing
. 

Officer-wasvoid ab initio. . 

.. 
.issue r.ofinotice u/s 143(2), however, merely for that reason the assessment 

~€),'H~edings could not be declared as voidrparticularlywhensueh failure'. " '

:':'bad -nO.L".caused any prejudice to the assessee. Aggrieved by this, the . 

ii\~S~Ss~,~,:has 'filed this cross objection. 

5. The Learned counsel for the assessee narrated the facts and "

~ . , "" 
contended that exis tence of a valid reason was a sine qua non for issuance 
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of a valid notice u/s 143(2) and in the present case, it was an admitted fact
 

. that the assessee filed return of income only on 15.10.2007, hence, notice
 

issued u/s 143(2) on 31.8.2007 was non est in law . Thereafter, he
 

contended that the issuance of notice uls 143(2) after filing .of retum· was
 
" . . . . 

also a mandatory conditionformaking a valid assessmentu/s 143(3) or
 

u/s ' 15 ofthe Act. ,hence, assessment order passed without issuing a valid
 

notice ti/s 143(2) was an illegal order, and, therefore, a nullity; He further
 

contended that the Ld. CITCA) also admitted that there 'was some
 

. irregularity in issuing notice uls 143(2); however, he :treated. such
 

irregularity as a curable one, which was not a correct position in law.
 
. .. 

hence, the ' order of the Ld. CIT(A) was not correct in this 'regard.He 

further·contended that the pro.visions of section 292BB -were-brough t.on 

.statute with effect from 1.4:2008 and were of prospective nature; hence, 

the same could not also be of.any help to the cause of Revenue. 

6. . The ld. DepartmentalRepresentative, first of all, pointed out..th:~ 

approach .of the assessee in adOp~tpg ;the dilly delaying tactics. Thereafter,,· 

he contended thar notice issued.u/s 1'43(2) on 31 .8.2007;wasvalid.noti(jfe ". . . . ' . . 

and referred to page 91 of the paper book. The Bench. on .reading -the' 

contents of said notice, required the Department to, clarify on the aspect 

wheth~r the assessee had filed.any return of income prior to issue of-such' 

notice as in para 1 of the said notice, the A.O. had stated that there were, 
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certain points in connection with the return of income submittedby you 

I 

for the assessment year 2005-06, on which the A.a. required some further 

information, the ld. CIT DR admitted that it was an incorrect fact as the 

assessee had filed return of income only on 15.10.2907. Tl~fs fact was 

' . ' 1:. . . . 
also icorroborated by the Learned counsel f6rtheassessee. The ld . 

CIT(A), thereafter, -contended that in Noticeissuedu/s 153f\: read with 

. . .... 0  section l53C time of ·30 days had been given to the assessee..to file the 

return of income. However, the assessee did notfile the retumseparately . 

and Instead submitted that returns filed ;tVS :139 originally could be treated: 

as filed in response thereto, hence such .letter of the assessee was to be . 

deemed-as q' returnfiledu/s 153A read with section 153C, and; theretare, 
:;)1: 

notice U/S 143(2) issued em 31.8.2007 was valid. He further contended 
."'';.. 

that such notice was also served within 12 months, hence, for this reason 

als~1 there existed no infirmity. He furthercontendedthat there w~re two : 

.aspectsu/s 142(1) ·of the Act i.e. the A;O~· ;co\lldtequirethe assess~eto 

file. a return of income in case the assessee 'had not filed the Tet&rn\vithin 

the-time allowed uJs 139(1) or before the endofrelevant asses:tmentyear . 

and . secondly, the A.O . could require the assessee to produce said 
. . . 

accounts or documents or.information as the A.a. might require and. rin
 

. this case, the notice u/s 142(1), had been issued on the secondaspect and .
 

not for calling a return. Hence, theaction of the A.a. in lssllin~t'riotice ~/s
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143(2) on 31.8.2007 could not be considered as irregular or faulty. He 

further contended that in the original notice, the assessee was given 30 ' 

days period to file the return, which the assessee did not comply and the 

assessee ,intentionally chose to file the return as late as possible and, 
,J' , 

therefore, such action of the assessee was ,highlyobjectiohable, because if 

such action of the assessee was upheld, then every assessee.would file 

return of income on the last date for passing the assessment orderandiin 

•that case, the A.O, would not get any opportunity to examine-the claims 

of the .assessee. He. further contended that ' the ' assessee appeared and 

.participatedin the proceedings before and after filing ofreturn; hence.Tor 

this reasons also, the assessment proceedings could not-be' declared null 

-
'and void. 

7. TheLeamed counsel, in the rejoinder, contended-that : return, ' ;, 

filed by the assessee was uls 153C read with section '153A on 15.10.2007 
, , 

. ' , 
f ~ ",' .. . . " •• '.' , '. ';apd noticeW$T43(2,) wasiissued before that-date, ' heri'¢ ~' as s e;s s ri1enr ' - " 

' proceedings' w¢r~ not valid. He fqrther contended that tp,€ip~metlt had 

, s e v er al Q p tio.n.~ f(} f enfo r c i n g the assesseeto file the remrIfi~¢,nWethe time " 

. Timi tation for passing the assessment and also had powerswithin law to 

' , '~ake a .best jw:!gmentassessmentuls 114 on theb~$is of material 

available on record and, therefore, the.-action of the -assessee 'in filing ' 

return in October, 2007, could not result into an adverse inference against 
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the assessee. He further contended that, in this case. the return had been 

filed nearly one and a half months before the time barring period and not 

on the last date for passing assessment order. Hence, the ·relevant the 

contentions of the ld. CIT DR had to be rejected. 

:8. The ld. CIT DR, at this stage, submitted that matter could 'be" ·W~: · . 

heard on merits as well. Accordingly, he took up the issue of deletion of 
, 

addition of Rs . 32,73,930/- made by the Assessing Officer on account of . ;~ .. 

undisclosed sale proceeds. The ld. CIT DR, thereafternarrated the 'facts . .;~ :, 

and .took .us through the assessment order as well as seized documentsto" 

.support the order of the A.O. 

9. The Learned counsel, on the other hand, submitted that the ,.. 

seized documents were only of planning nature and the interpretation of 
, -1, 

the same made by the Assessing Officer was a case of suspicion or ~ ' 

presumption only. He further referred to pages 64 to 87 of the paper book 

containing detailed submissions made 'befbie the Rev~n u e autho rit ies, . 
: j 

wherein.thevarious aspects of the issue invclved-had-beenclarified.Dn a . .\ . '," 

query frOID the Bench, as to on what basis, the A;(). made addition 'only ····';lf'<·· 

@ 25 %.toarrive at quantum of undisclosed sale eproceeds. TheLearned 

;':;f.r:. .

counselfor the assessee submitted that ifwas purely an ad hoc decision 

,. '"11 'without any material/basis. The ·ld. Departmental Representative. in the 

rejoinder, contended that Kachchi cashbook was found wherein the 
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transactions of receipt of On money had been recorded by the partners of 

the firm, hence, the same should have been explained. However, the 

assessee gave evasive replies. The ld, CIT DR also drew our attention to 

page 60 to 63 of the paper book to show the contents of the seized papers 
. ~ . 

.-and the basis adopted bythe Assessing Officer.for making such addition. , . 

The Ld.Authorized Representative with the permission contended that 

the entries pertained to different entities of the assessee group, which 

. were duly explained in the respective cases, hencevit Was riot a case of 

evasive replies or non -furnishing of explanation. He furtherplacedstrong 

reliance on the order of the Ld. CITCA). 

10. We have considered the .submi ssions made by both the sides, 

material on record and the orders ofthe authorities below.
 

. 11. Firstly, we would take up the legal issue.
 

12. It is an admitted factthatnotice uls 153A read-withsection 

.. .. .'·-153C was issued on 22nd March, ·i006.;.wh'ereby theassessee'wasrequired:
 

to file the return of income within;10.days from the date <if.receipt of
 

such notice. However, the assessee did-not file a separate.returnbut filed
 

a letter on 21;8.2006 stating that the' returns filedu/sl3gearlietshould be
 

. ' treated as return filed in response to such notice. As pet the assessment 

order; it is evident that the A;O; has not accepted this letter of the . 

assessee, as he has himself observed that the assessee's such plea was 
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rejected and the assessee was rnade iaware of the fact that return in 

response to notice issued uls 153-f\ read with section 153C was to be 

filed separately. Accordingly, once the A.O. has taken a view in the 

matter, then such letter filed b)' the assessee has g8t no legal 

consequence, especially when the :t ~asse,ss~:e' -aad ';:filed sepfttate .return, 
, 

though subsequently, which has been acted upon by . the 'Assessing 

Officer. Accordingly, we {eject this :"Contention ';ofthe~Reve'I1\1;e that such." . . ~ 
- i 

---
" " , I • 

'. . ' ~ . . 

gi yen ample powers to compel the assessee to file the 'retum s and in case:.. 

the assessee does not comply with the notices .issued by . the Assessing ...., 
", .,' . . . 

Officer, inthis regard, then penal provisionexjsts, which can b.e invoked' 
::.~ 

.1 
', <:' 

to penalize the assessee. :The assessee can also be made liable to pay 

. . ., } . ' . , 

interest for the period of failure. Apart fr-0ttl that As'Sessi'~g Authorities · 
, ~ , 

~can make an assessment ',ulS 144 'I',ea~ <V/;t&' \-sdliin tlI>4~;n.~); 2Herice,,\,~~,dO' 

.a o t .fi nd any .merit .in tbecorrteneien i~f ' the· J~evenue , '.tb a:t ;the f'as,sess t6e 1» " · 

.net f:Hingthe,feturninaccordance"wi~ themitice1.~sued;'by·'the,A"ssesSitlg' ' :. 

t . 
<Officer .cancauseprejudiceto .tne-interests of·theTeN.enue.i1'I1"itmS"Tegard, 

-it is further noteworthy thattheA.O~ 'issned notice uf,s ''153Aread 'with 

i " , . . 
,section 153C on 22.3.2006 and, thereafter, ,t ill 3'L8.2007he has riot ' I ' . ' 

bothered to take other measures as -provided in the statute to "get the return 
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of income filed. It is further noted that even In the notice issued u/s ' 

1420), he has required the assessee to produce the 'accounts or 

-' . . 
·documents and not the return of income. Similarly, in the notice issued 

uls .142(1) 00 .3.10.2007, he has called c~rtain information only. In the 

·.· background , .of these facts; this contention Of the Revenue, in our opinion, 

lacks substance because if the assessee has not filed the return, the A.a. is 

. more .responsible for not taking a timely ad-ion and arthis stage; the ' 

assessee cannot be solely held responsible for such ,a situation. Our .this 

··view fu~ther finds strong support from the decision ofHon'ble Delhi High 

. Court in the case of CIT vs. Divine and Finance Limited & Others, 

(2008) 298 ITR 2.15.8. The Hon'ble Court observed as under':" 

" . 

"No.question of law, far less any substantial question of law 

· arises for our consideration. We may• . howev..~r, :brieflY 

reflect 'upon a submissionmade by learnedcounsel for the ' 

.. 're~PQhdent to ' the effect tlra:;"ihe assessee held,'.bj, its letter' 

D{u~¢Maich. 8, j 999, .requested the Assessing Officer to 

· examin« the assessment records of the shase applicants 

whose OR Nos. had been supplied. It is not controverted that 

· action:was not taken by 'the A. 0., but it has justifiably been 

contended that tills inaction.was due to paucity oltflne left 'at. 

that stage since the assessment had to be framed' by March 
, . .' . . ' .' :, . 

' . " 

31,1999. It has been pointed out that several adjournmentS 

" 
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had been granted by the Assessing Officer on the asking 0/ 

the assessee. The timing of the assessee's said letter is most 

suspect. Generally speaking, it is incumbent on the A.O. to 

manage his schedule, while granting adjournments, in such 

... ' .a manner that he does not run.out.cftimefor.discharging the 

'- duties cast on him by ,the .stasuie. .1n ~the .]Jres~{}r case, the 

details; had been furnished to the A/O. much beforemarch, 

1999. but he failed to react to the shifting of the burden to' 

investigate into the creditwomhinesscfthe shar~lnppliC(mts. 

Therefore. theappeal-isdismissed." 
, . ,	 t.' ~ ' 

13. Now, corning totbecore issue, 'we ;fimS ;that ' ~p1iov i:si6ris: ' of 

section 143(1) and 143(2) come into play, only when a return has been 

noticeiss~ed prior to filing of return, is non-est in law. In this regard, we 
---- .	 ----- . or-- ' .' . .' . ' . ~ f. 

are further of the view that provisions of section 14 2
 

of 'procedural provision 'but these alsogi¥ie ,jurisdimion to 'the A ;Q. to '
 -
 , 0>.
 

taken lightly and the action of the A.O.cannot 'be jus-tined, merely
 

'because no prejudice has been caused to the assessee as held by the 'Ld.
 

CIT(A). We also find that provisions of section 292BB, ar,e ,of
 
- , , ~. ~ 

prospective nature, particularly having regard to the proviso thereto, 

" 



hence, do not come to the rescue of the Revenue. On the contrary, in our 

view, the very enactment of this provision makes it clear that legislature 

does not treat such nature and scope of section 143 merely as a formality 

and that is 'w hy the assessee has been givenan opportunity even uls 

292BB to raise such plea before the completion of assessment. 

14. It is also\ noteworthy that prior to such new procedure of 

assessment in search cases, the undisclosed . income · found as a 

consequence of search had to be . assessed: in accordance with the 
"'. 

provisions of sections lS8BC/lS8BD under Chapter XIVBofthe Act. 

. The provisions of section IS3A serve the same purpose. Rather, if we 

take note of Explanation 1 to Section lS3.A. then it becomes .apparent that 
<:=: -----, 

provisions of section 143(2) have to be · applied in its fulltiM scope '~ 

respect of assessment or reassessment to be made u/s ·l S3A. Having 

'-- . 

. stated 'so, we find that in the ca~e ofblock 'assessment proceedings under 
.. ... 

Chapter XIV, the provisions thereof, beingsimilar, in this Ji¢aatd, there 

wa~a controversy regarding no requirement of service of notice u/s 

143(2) or non-applicability of time limit of service ofnotice uis 143(2). 

However, recently. the Hon'ble Delhi High Court in the case of CIT vs. 

Pawan Gupta as reported in 318 ITR 322, after considering the decision 

of the Hon'ble Supreme Court in the case of R.Dalmia as reported in 236 

fIR 480 and the decision of the Hon'ble Gauhati High Court in the case 

.. 

. ~~. I, 

,.- . 
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... 

of Vandana Gogoi, as reported in 289 ITR 28 has held that service of 

non-service of such notice would make the assessment order void. In that 

case also, pleas of participation by the assessee in the assessment 

.proceedingsandno prejudice to the interests of assessee were taken like 

othe present case, however, the same did not find favour with the Hon 'ble 

High Court. The provisions of section 143(2) are undisputedly applicable ' 
. ,,,,,- ' » 

tothepr~visions of section lS3A, hence, nitio'0rd1isdecJsion"~'ls 'equallY 

.il:ppJipabJe.here. 'Accordingly, in our opinion, ··tl1e :nblice·u/s 143(2) must 
~ 

be served in the manner as specified in law ,which has not 'been done in 

the present cl:'lse,(ls it is evident th~t no notice under this section has been
. . . 'L 

. . " , 

served on the assessee after (he filing · of return on · 1 5 . 1 0 . 20 07 ;;-; 
- ~.. 

Consequently. we quash the assessment proceedings for all these years as'·" 

l 

·~' 

nulland void. 
~ 

15. Before parting, w.e may also :add ltha t :w mpHanc.e of the':": . 

provisions of section 143(2), having regard to nature andscopeof these 

.provisions and language employed therein,can .hapwe.t}i orily 'after 0 the" . :::. 

receipt.of return or documents as spedfiedu/s 142~1)(ii),henc~;issue of 

.noticc u /s 14J(2) prior La ~uch stage does 'nol ser,ve anY l?urpose, 'hence, 

·redundant. We may also add that total non-cornplianceor :part .compliance 

of notice issued uls 143(2) may also result into framingof assessment u/s 

, 
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144, hence, for this reason also the compliance of provisions of section 

143(2), in the manner as prescribed by law, is necessary. 

16. Now, we sh all dispose of ground no.1 of Revenue's appeal in 

I.T.A.No. 133/Ind/2008, in respect ofwhichfacts and'conteritions of both 

the-parties have already been narrated herein before~ . · 

, 
17. We have considered the submissions made by both' the sides, .
 

material on record and the orders of the authorities below;
 

IS.,. It is noted that in the course of search, certain documents 'were .
 

'.	 found as regard to the construction of icertain cornmercial/residential' 

. projects . .The A.a. from the notings vmade therein inferred that the .. 

assessee was indulged in receiving on rnoney.vwhich was nor.eiisclosed~n· 

the books, of account. However, from the · p erusa:1. of sllch seized 

documents and the assessment order, it is evident that the' AiO, has 

reached to this conclusion on his own without-making necessary enquiries 

........jrr .n;gard ·10'.actual consideration ofsimilar .properties of o$er -builders
 
: ",'; , ".. . . . ' ~ . 

.PQ~ .he -has made any inquiry from the buyers -of such-properties, It is 

. fu;l\th~ r noted that ' the A.a. has not . grven .total effect to the seized ' 

. .' documents by 'adding only 25 ·% of the quantum of undisclosed sales 
. . . ., . . . '	 . 

consideration arrived by him and nobasisfor adoption of such rate is 

evident in the assessment order. We further find that theLd, CIT(A) has 
. . ' • • I ..	 • 

also . ex~nl.ine cl this issue in detail and We are in agreement with such 
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, findings of the Ld. CIT(A). For the sake of ready reference, we reproduce ' 

the same as under :

"I have considered the submissions of the AR, the 

assessment order and , the copy of seized paper and 

"other ' documents furnished before the .'tA;O.during' , 
assessment proceedings. It is found that the assessee 

had submitted before the A.a. thatthe17Construction 

appearing-in : s uch p~p er was' not 'made:"{Copy ' of " " 

approved map was produced 'bef ore the "A~O. 'and :th~ , '" 

A.a. was also informed that he,could physically verify 

the same. The A.O. has.disregarded the ,submissions, 
", ';,. 

of the assessee without.mentioning anyreasons for not 

accepting the said explanation. It is obvious from the 

". , ,,,\~ ; ' 

....' . 

. " .. . " . 

approved map that the shops mentioned in the seized;' 

" paperafedi'fferentthai1~ne ; sb~ps'rnen1ii~med iIi 'the ' 

; ." 

approved map. ,Thus"i Lcan:n6r b e 'held 'tnat}the said 

loose paper could 'haMefQ~hasis , of calculatingthe" " 

sale of the assessee.' It is 'further' observed that the 

paper contains mentionof "@5 :" e tc. iriJ ront of dIe 

are as mentioned' in the Ioose paper which has peen 

inferred by the Assessing Officer as rnentlon of sale 

• 
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rate @ Rs . 5,0001.., per sq .ft. Howevervthere is no . 

indication in the paper that the said figure relates to 

possible sale rate or that the figures are in code. The 

same could have been related to possible rent or to 

. some otheractivity, it is further observed that the A.a., 

has not brought on record any specific case where the 

assessee has been ., found to make any unrecorded 

sales. The A.O.was not justified in treatingthefigures 

mentioned as sale rates in code without bringing any 
. . 

collaborative evidence or at least comparable case of). 

record specifically when the properties are claimed to 

have been sold at rates equal to.or.more .thantherates 

fixed bythe registering authorities. 

.For the 'reasons mentioned above the additions made . . 

asunrecordedsales in ail the years unde~'appealaIe . .... . 

hereby cl.¢leted and thus thesegrounds of the appeUant 

are allowed,"...... ..:.". .
 

'· 19. Both the parties have stated that the major issue involved inali 

.these appeais is .regarding undisclosed sales consideration andthe facts 

areident,\cal, hence; this issue in all the appealsfiledby the "assessee is 
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I34/Ind/2008 etc . 

: . ,'. 

. decided in favour of the assessee. Consequently, all the grounds of the 

Revenue in this regard are dismissed. 

20: Though some minor issues are also involved in various appeals 

in respect of which both the parties have reiterated their respective stand, 

but in view of our decision in respect of assessee's cross objections, we , . 

do not consider it necessary to deal with such minor issues. 
';< 

21. In the result, all the cross objections filed by theassessees are 
..40

allowed and all the Revenue' s appeals are dismissed. 

This order has been pronounced in the open court on 27th 

January, 2010. 

- SdJ .SdJ
(JOGINDERSINGH) (Y. K. GUPTA) 
JUDICIAL MEM'BER ACCOUNTANT MEMBER 

Dated: rr: January, 2010. 
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