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" This bunch of 34 appeals belong:to the %m'.laéséé'éﬁe- group and SRR

involve comuman issues. These -appé/@l»s:'v;ﬁcce“‘-bcard Eto‘gctﬁ;_efr:f"&i__xd__ these are -
being disposed. of through this comsolidated erder -for _'*ﬁhe sake of

v
convenience.

2. First, we shal]l take -up: -gppeals in 1T.ANos. 133 1o
135/Ind/2008 and cross objection Nos.. 91-10-93/Ind/2008. Tri these cross

objections, the common issue involved is-as-under :-
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“On the facts and in the circumstances of the case, the Ld.
CIT(A) was not correct in holding that assessment
proceedings were validly initiated ‘and further holding that -

the assessment order was not illegal and invalid.”

AN

3 The Learped counsel at the very béginning submitted-that in' all
_ _'-t.he cross objections, this identical issue was involved. Sir;ﬁlarly, in. all the
Revenue’s appeals, the issue of suppresséd undisclosed sale co‘nside'ri{ti'oﬁ
' w‘_as involved. Hence, on the basis of all these appeals, all othier appeals
couldbe disposed of. | |

4, The facts, in bnef, are that search w/s 132(1) ax‘j_&‘ survey
épcration :J/S 133A were carrie(;{ out ‘on 16.9.2005. ’Certai\ri"-(-zi'(x;\imerits
related fo assessee firm were found duribg' 71he"c"o‘ﬁfse of -‘sai& ‘search, -
hence, notice u/s 153C read with section 1-53A was issued mthiscaseon

22;3._2@0;5, whereby. the. assessee was required to file the retnmwr tbjn 30

_days. from the date of sérvice of such netice; However, no retuir was filed

_-within 30 days so-stipulated. Subsequernitly, the assessee vide Tty Yetter - -

Dated 21.8.2006 submitied that returns filed earlier ws 139. for Various

years could be considéred as filed in-complianee to said notice: The 4.0.,

PO

‘however, rejected this plea of the assessee and required the assessee to
M

file séparate ceturn. Subsequently, notice /s 142(1) Dated 31* August,
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2007, was issued requiring the assesseée to produce the accounts or
documents specified in Annexure to this letter before the A.O. on

13.9.2007. Notice ws 143(2) was also- issued alongwith such notice

issued -w/s -142(1). The assessee, however, filed return of income on ™

" 15,80.2007 “declaring -income of Rs. 1,15/840/- The -A.O., theéreafter, 5

noticing the fact of deliberate action of thé assessee not to give an
_ €

adequate opportunity to the A.O. completeéd: the assessment proceedingseo -
—

-“""‘*\_..-—4

-on 31.12. 2007 by making addmon on account :of undisclosed- sale i

copsideration and other minor additions. Aggrieved by this, the assessee -

carried -the matter into appeal before the Id. CIT(A), Wwherein it “was

contended that the A.O. issued notice w/s 143(2) on 31.8.2007 prior to the
ﬁl’ing'of return, hence, it was illegal and invalid, because notice” w/s &
.143(2) could be issued only when the assessee had filed the- rctum and,

accordingly, the order passed by.the Assessing Officer-was void ab initio.

. Thedd.‘CIT(A), however; held that th@ﬁgﬁ‘;{eh*er'e ‘was irregutarity in the

isgue ofnotice u/s 143(2), hewewver, merely for that reason the assessment 2

proceedings could not be declared as void; pamcularly when such failure

’bad snot-caused any prejudice to the assessee. A-ggneved by this, the

-assessee has filed this cross objection.

5.. The -Learned counsel for the -assessee narrated the facts and: ™

contended that existence of a valid reason was a sine qua non for issuance -*

:‘3( T
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of a valid-notice u/s 143(2) and in the present case, it was an admitted fact
that the assessee filed return of income only on 15.10.2007, hence, notice
issued ws 143(2) on 31.8.2007 was non est in law. Thereafter, he
contended that the 1ssuance Qf_ nqtice u/s 143(2) after filing. of returm was-
also & mandatcirly'condition-"for-making a valid assessment.u/s -‘143(3:)-0:_
u/s 1'5|:cj>'f\lhe Act. hence, asscs-Srﬁent order passed without issuing a vatid
ﬁoticc u/s 143(2) was an il»le,ge;-l order, and, therefore, a nullity: He -fUth'Er
céntendéd> that the Ld. CIT(A) also admitted that there “was some
irregularity in’issuing notice w/s 143(2), however, he -treated -such
irregulérity as a-curable one, .\,\_/hich was not a correct. position in lﬁw;
henqg; the order of the L& CIT(A) was not coﬁect in this régar‘d’i; H‘e
furﬂlér- contended that the-provisions ;;f ‘section 292BB -\vaeref brouéht:‘c’)h
“statute \a;inh effect from 1.4:2008 and were of prospective nature, hence,
the same could not-also Be-'qf\:any help to the cause of Rcvenlu_e.
6. » The_ 1d. DCpartmle-h'taI :Répresentaxjve.- fi'rst"of all, pointed outﬂ-tHé o
appro‘.acf,;'of tl*;e assessee in é&bpgfpg;-thg- d‘illy delaying tactics. Thereafter,
he_éon&émded that notice issuedw/s 143(2) on 31 :8-.2607;1_was.vaﬁd.ﬂ_‘éﬁiweﬁ- :
| and: refcr—red, to page 91 of the paper book. The Bench, on,r:cad'irzl-'lg the -
com’er.;t-s_l éf said notice, required the Départmem to clarify on the aspéét:
whe&xér the assessee had filed a,ln-y're'tum of income:- prior to issue of such:

notice as in _bara 1 of the said notice, the A.O. had stated that there were:
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certain points in connection with the return of income submitted by you
for the assessment year 2005-06, on which the A.O. required some further
information, the ld. CIT DR admitted that it was an incorrect fact as the

assessee had filed return of income only on 15.10.2Q07. THs fact was

also corroborated by the Learned counsel “for “the ésscs‘séé."Tﬁe 1d.

\

CIT(A), thereafter, contended that in Notice issued u/s 153 A" read “with

section 153C time of 30 days had been given to the assessed-to file ‘the

return of income. However, the assessee did notfile the returft separately
and instead submitted that returns filed wWs 139 ariginaily eould be tiéated

as filed in response thereto, hence such-letter of the assessee was to be

deemed as a return-filed-u/s 153A read with section 153C, and; t—héréf%r’e.

notice ws 143(2) issued on. 31.8.2007 was valid. He further gont"e_ﬁ'_dt@'ci

that such notice was also served within 12 months, hence, for this reason

also, there existed no inficmity. He further contended that there were two-

file.a return-of incomeé in case the assesseehad nat ‘filed the retiirn Within

aspects, Ws 142(1) of the Act i.e. the A0 ‘Could tequite the assessee to

the-tirme allowed /s 139('1-)' or before the énd of velevant as.ses"g\mebt' yé'af _ '

and secondly, the A.Q. could require the assessee to produce said
aecounts. or documents or.information as the A.QO. might reqiire and,"in

this case, the notice u/s 142¢1), had been issued oﬁ'-"the sécbnc'iw“aépcct and

‘ . . . ,ow T
not for calling a return. Ilence, the uction of the A.O, in issuing notice u/s
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143(2) ‘on 31.8.2007 could not be considered as irregular or faulty. He

further contended. that in the original notice, the assessee was- given 30~

days period to file the return, which the assessee did not comply and the

assessee -inteptionally chose to file the return as late das possible and,
. - ' 2.

therc_forllé, such a¢tion.of the assessee was hi ghly obje,_c—:_ti_o'h‘ébl,é»,‘ because if

.

such aétion'vof the assessee was upheld, then every assessee would file

return of income on the last-date for passing the assessmeht order-and ,in

- “that case, the A.O. would not get any opportunity to examine the ctaims-

of the assessee. He further contended that the: assésséef‘a'ppeafed and
_Apa'rticipate.d-in the proceedings before and-after filing of feturn, hience? for

this reasons also, the assessment proceedings could not: Bé declared null

"and void.

7. .+ The Learned counsel, in the rejoinder, conterided that return -

filed by the asgessee was u/s 153C rcad with section 153A on-15.10. 2007

. wapd nouce S 143(2) was .issued - before that-date, hénee assessxnent

' procecdmgs were. not valid. He fqrther contehded: thaf l@e.pm:tmem had

.-chcra_ll'_o_pt»l'-‘o,l_‘lis for-enforcing the assessee o file the reﬁtm'ﬂv‘kjefore the time © *

. lirhitation for passing the assesémcnb and also had powegrs within law to °
- vmake a best judgment assessment :_ujs..- 114 on the .'ba‘éis-‘ef- material "
. available on record and, therefore,. the -action of the .izi's;'s'e§sec in-filing -

return-in Qctober, 2007, could not result into an adverse inférence against

‘‘‘‘‘
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the assessee. He further contended that, in this case, the return had been -

filed nearly one and a half months before the time barring period and not
on the last date for passing assessment order. Hence, the relevant the

contentions of the Id. CIT DR had to be rejected.

8. The 1d. CIT DR, at this stage, submitted- that matter could be' *

heard on merits as well. Accordingly, he took up the issue of deletion of

\

© addition of Rs. 32,73,930/- made by the Assessing Officer on account of

undisclosed sale proceeds. The 1d. CIT DR, thereafter narrated the facts

- ke

and ook us through the-assessment order as:well as seized documeénts to° ~

-support the order of the A.O.

9. The Learned counsel, on the other hard,. submitted that: the

seized -clio't:u.ments were on.ly of plann-ing nature and- the interpretati.oﬁ of :
the same made by the Assessing Ofﬁccr was- a ¢ase of suspicion or -
presumiption only. He further referred to pages 64-10-87 of the paperbock
.conraﬂning detailed submissions made ‘before the Revenue -authorities,
whezein the var-ious aspects of the issue involved had:been‘clarified.Ona " '

duary from the Bench, as to on what basis, the A:O. made. addition ‘orly

@ 25 % to arrive at quantum of.undisclosed sale proceeds. The Learned

counsel for the assessee submitted that it was purely an ad hoe decision

without any material/basis, The Id. Departmental - Representative, in“the -

rejoinder, contended that Kachchi cash ‘book was found wherein theé

L
22N
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- transacuons. of receipt of On money had been recorded by the partners of
the firm, hence, the same should have been explained. However, the
assessee gave evasive replies. The ld. CIT DR also drew our attention to
page 6Q to 63 of the paper book to show the contents gf- the seized papers
: _'and the ba‘si-s adopted by the Assessing Officer for making such addition.
The Ld.Authorized Representative With the pérmission contended that-
the entries pertained to different--én&it:ic's" of the assessee group, which
- were duly explained in the respective cases, hence,’it was got a case of
»cvésilve' replies or non-furnishing of explanation: He further placed strong
reliance on the §rder of the Ld. CIT(A)

10. We-ha;v.e considered the .submissions made by both the sides,
m-aterizﬂ on record aﬁd the orde;s of'th'f;_authoriti'cs betow. |

1. Firstly, we would take up the legal issue.

12. "IL is zm admitted fact that-riotice u/s 153A r'c.:a'a‘-\x;:ith 's"ectim
" 153C was iSsu‘edﬂmey the 'aséés."é'eci-'\%iés' required *

. to file the return: of income within 3Q.-days from the déte ¢f receipt of-

such notice. However, the assesse¢e didnot file a separate rétufn but filed =~ -

-a letter.on 21 ;-8=.2006 staling that the returns filed.u/s -'139\'e'é_ﬂxie'r«should be
treated as return filed in response to Such notice. As pér the assessment
order; it is evident that the A.O: has not accepted thi§ letter of the’

assessee, as-he has himself observed that the assessee’s such plea was \
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rejected and the assessee was made aware of the fact that return in

response to notice issued v/s 153-A read with section 153C was to be
|

filed separately. Accordingly, once the A.O. has taken a view in the
matter, then such letter filed by the assessee hs gﬁft no legal
consequence, especially -when -the -aséessge "hﬁd"‘-ﬁ-‘léd“' se,'ﬁ;ér;zift’e return;,

\

though subsequently, which has been acted upon by’ the” Assessing

Officer. Accordingly, we reject this contention -of the Revefitie thiat sueh™ "

|

letter should:bestreated .as deemed wrétirn “Bafors eciding <*t"15‘;€ffé<§1€é‘*"i§,'sﬁe-"- o

‘_-____‘__._.._._'—-—~

involved in this ground, we state that-the Revente Authoritiéshave been © -

given ample powers to compel the assessee ‘to file the reéturns -and in case-..

the assessee does not comply with the noticesissued by the Assessing

-

Officer, in this regard, then penal provision gxjsts, whic_h-,can be mvoked "

o penulize the assessee.  The.'assessee can also be made liable to pay

interest for. Lhe period of failure. Apart from tha( Assessing Amhormes

can make an assessment w's 144 maq ‘wikth 'section ﬂﬂtx(ﬂ) Hemze vmdo

oot find any fmeri_t-in the-contention a?fst'h'e'-‘Bee\kenuc-ﬁt\haf'tbe'- assessée By

-not filing the return in'accorda:nce«.witil the notice'issued bythe Asseéssing

-Officer can cause prejudice to-the-in teg-res'ts of-the revenue. In this regard,
. t

:it is further noteworthy that the -A.O.'_I-‘-i'ssued notice wis 153/ read ‘with

Section -153C. on 22.3.2006 and, 1he}r_ea—fter, -till 31.8.2007 he has not

bothered to take other measures as proyided in the statute to get the réturn
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‘of. income filed. It is further noted that even in the notice issued u/s

. 142(1), he. has' required the assessee lo- produce the accounts or
-—— - :
.documents and not the return of income. Similarly, in the potice issued

ws 142(1) on 3.10.2007, he has called certain information only. In the

; back'-g'r'oun‘d,o'f- th<_§'_sé facts; this contentionof the Révéﬁu‘e;-in our opinion,
Jacks substance because if the assessee has not filed the return, the A.O. is
: more.~r'¢éponsible-? fér— not taking a ‘timély action and at"this stage, the:
assessge-cagngt be solely held resbbh'si'_ble'for such- a*sitiu'atié;d-.- Our this
- view further ﬁn&s_ strong support from :th'e-dé‘ciSion of 'Hon'bié Delhi High -
“Court in the ‘cas‘c of CIT vs. Divine and' Finance Limited & Others,

(2008) 298 ITR 268. The Hon'ble Court dbsérved as under-:-

“No:gquestion of law, far less aﬁy substantial gz)éstioﬁ of law

, ari-sék for our consideration. We may, hoWe\gér “briefly
_ »reﬂeat upon a submzsswn maa'e by learned co&msel for. the-' »
- respandem 10 the effect that :he assessee had 5y its letter
Da(ed March, 8, 1999 requissted the Assessing. Officer to |
_exa-_)'n:;pe,. the assessmelzzt records of the share: applicants -
who:ce GR Nos. had been supplied It is not corztr'overied 'that
ctzan wads not taken by the A.O., but it has Justzf&zbly been'
‘contena‘ed that this mactwn was due o paucity of time left at‘

: zhat stage since phe assa;smen_r had to be framed by March

3},]9@9. It has been-pointe_d: out that several aﬁjoumments
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\

had been granted by the Assessing Officer on the asking of
the assessee. The timing of the assessee’s said letter is most
suspect. Generally speaking, it is incumbent on the A.Q. to
manage his schedule, while granting a-‘djoum}n-énts, in such
‘a manner that he does.not run.out-of time for discharging the
duties cast on him bylthe Statute. In ,_ﬂh_e‘ _p_;e.lsg;{:z“t‘naseé the
details, had been furnished 1o the A:Q. much before march,
1999, but he failed to react to the s’hifbfn-g of the burden to
investigate.into the creditworthiness of the shar&applicants.

Therefore rhe appealis. dzsmwsed &! )

13.  Now, comung o ‘the core issue, we fimﬂ sthat pxowsioris' of'

section 143(1) and 143(2) come into play, only when a r,'emrn has ‘been

furnished /s 139 or in response to notice issued u/s 142(1) of the Act.

Hence, we find sufficient force in the contention o—f;:the,ﬁz;_s'scéseé that -

—

notice'.issﬁed rior to filing of return, is non-est in Jaw. In this regard, we -
2 1§ 10! ,

3
S
3

~~

Y

("-_

are furt.her of the view that pl‘OVlSlOl‘lS of section 143(2) not only a case

-\h

of procedural provnsxon but these also give mnsdlcuon to the AO to

comput.e' the total income in a :pamcu-l-ar MAnIEr .and, thus, -.n@t an ;empty _

'formahty Therefore, failure to comply with such prowswns caxma& bc ‘

Q"ﬁ.—-\

:taken hghtly and the action of the A.O. cannot "be jUStltléd merely

\-becamse no prejudice has béen caused to the assessee as held by the L.

1

%
28

CIT(A). We also find that provisions of section 292BB,. are of

prospegtive nature, particularly having regard to the proviso thereto,

et
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hence, do not come to the rescue of the Révenue. On the contrary, in our
view, the very enactment of this provision makes it clear that.- legislature
does not treat such nature and scope of section 143 merely as a formality
and that is why the assessee has been given -an Opponu’nify even ‘u/s
292BB {o raisé such pléa before the complétion of assessment.

14, It is also' noteworthy that prior to such new brbceddre of

-assessment in search cases, the undisclosed income found as a

consequence of search had to be assessed -in accordancg with the:
,, A

--provisions of-sections 158BC/158BD under Chiapter XIVB of the Act:

The piovisions of section 153A serve thé same purpose. Rathér, if we-

take note of Expl’én_'ation 1 to Section. 153 A, then'it become‘sa'a'_pparen't that
<= s S

pmviéi-'ons of section 143(2) have to be applied in-its full’és{t_'-'s_'r:Ope"in'

" respect of assessment or reassessment to ‘be made v/s -1534A. Having .

- ———
LN B

“stated so, we. find that in the case of block assessment procegdings under

‘Chapter XIV, the provisions thereof, being ‘similar, in this regard, there

was -2’ controversy regarding no-requirement of service of notice ws’

~.143(2) or non'—apﬁl’itabilit)} of time limit of service of notice ufs 143(2).
‘However, recently, the Fon'ble Delhi High‘ Court in the case of CIT wvs.
Pawsn Gupta as reported i.n 318 1TR 322, after considering the decision
- of the-Hon'ble Supreme éourt in the case of R.Dalmia as reporté'd_ in 236

ITR 480 and the decision of the Hon'ble Gauhati High Court in the case

T

I
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of Vandana Gogoi, as reported in 289 ITR 28 has held tlhat service of

notice u/s 143(2) was mandatogy QVQQ\i{}\%&\%%l%}&\'\a\ﬁs\&iéﬁﬁém aﬂd.
non-service of such notice would make the assessment order void. In that
case also, pleas of participation by the assessee in the: assessment ' ”
-proceedings and. no prejudice to the interests of ‘assessee were taken like A
.the present case, however, the same did not find favour with the Hon'ble

" High Court. The provisions of section 143(2)-are- undisputedly applicable . - ke

~————

1o 'Lhﬂ..thV‘iS'ion‘S of section 153A, hence, ratioof this decision®is equally . - *

i&pbé&ga‘ble he_r_c.‘Acco'rdin_gly, in~our opinio#, the 515;=ide"-.d/s' 143(2) must "

be served in the manner as speciﬂed in law, which has net'been done in
W\_/N‘—\__/——\/)

the present case, as itis evident that no notice under this séction has been?' )

- : T T~ T~ -

served on the assessee after the . filing of return o 151020075 %

Consequently, we quash the assessment proceems as™

nu}l and -v(;i—./_”\mqﬁ@

. ~— T . . ‘
15. . -Before parting, we may -also add ithat wompliance of the™ - -
provisions of section 143(2), having regard to nature and s‘_‘cbpé-of these =~ = ¢

'provisions and language employed therein, can -:hap'ﬁe&n;bﬁl-y"afte'r"tih'e T

notice w/s 143(2) prior 10 such stage does ‘nol serve .any-purpose, hence, - ~

Tedundant. We may also add that taotal nen-compliance or:}bar:&-.t:om_pliance ‘

of notice 1ssued u/s 143(2) may also result into framing.?of assessment u/s
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144, hence, for this reason also the compliance of provisions of section
- 143(2), in the manner as prescribed by law, is necéssary.
16. Néw‘ we shall dispose of ground no.l of Revenue’s appeal in
L.T.A.No. 133/Ind/2008, in respect of which facts and’contentions of both
_ the.parties have already been narrated hieréin before:.
17, We have\- considered the submissions made by both ‘the sides, -
.ma[&c'“r.i.al' onrecord and the orders of the autfiorities below:
.18, . Itis'noted that in the course of search, certain documents were -
. found as regard to the construction of ‘ertain cominercial/fesidéntial - °
projects. . The A.O. from the notings made therein inferred r;l_nac the
assessee was indulged in receiving on mon_e-y,fv»)hich was not-_disclos"ec'lin
the béoks(_- of account. However, from the -perusal.-of such 'seized
- documents and the assessment 6rder~, it. i$ evident that the" A.O. has
_ reaéhgd 10 this conclusion on his own without: making necessary énquiries -
:i;;{i_“x‘a'-{.‘f"’ﬂééljd-’r.o, actual consideration of ‘similar:properties of -oﬁher--btjil-defs-
ner ‘he ‘has made any inquiry from- the buyers -of such properties. It is
':,.»flur-:zh@rlnoted- that' the- A.O. has not.given :total effect to the seized
.-documents by -adding only 25 % of the quantim of undisclosed: sales
-consideration arrived by him and no basis-for adoption of  such raté_is
evident in the assessment order. We further find-that the-1.d. CIT(A) has

also examined this issue in-detail and we are in-agreement with such
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. findings.of the Ld: CIT(A). For the sake of ready reference, we reproduce
the same as under :-

“I have considered the submissions of ‘the AR, the

¥

assessmment order and the copy of seizéd paper-and - -

‘other - docurmerits fursished before the $A:0. -during

\

assessment proceedings. It is found that the assessee

had .submitted before the A.Q. that theé*Zonstruction

dppearing -in such paper was not made’ (Topy of - :

approved map was produced before the “A-O. and the -

A.O. was also informed that he could physically verify-

of the assessee without.meht’ihnmg any-reasons for tig}'t
accepting the said explanation. It Iis obvious from the -
approved map that the shops mentioned ip th'e;seiiéd
‘paper -are -'d'rffe_r‘e-n-t than’ﬁh.c s’haps menmmled it the
approved map. Thus, it ¢cannetibe held th a"t;_the sard
loose paper could have ifopmédsb'a;lsis.of c'al'cul'at\in‘g"t}"lé‘ B
sale of the assessee. It is further observéd that the
paper conitains mention of * @5 etc. in ‘-flront'of the
- areas meptioned in the ‘lcose paper which has been

inferred by the Assessing Officer as mention of sale

the samé. The A.O. has disiégarded the .submissions - - -
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19,

rate @ Rs. 5,000/- per-sq.ft. However,- there is no.
indication 1n the paper that the said figure relates to

possible sale rate or that the figures are in code. The

.same could have been related te possible rent or to-

some other-activity, it is further observed that the ‘A.O.

has not brought on record any specific case where the
assessee has bee,n_ ,fo,L‘md to make .any unrecorded
sales. The A.Q.'was not justified in treating the figures
mémionéd as sale rates iﬁ code with(.)ut' Bri_hging. any-.

collaborative evidence or at least comparable case:on

record specifically when the properties are claimed to

have been sold at rates equal to. or. more than the rates-

fixed by the registering authorities.

For thé reasons mentioned above the additions made

as -.unre;‘c;qrdgd ‘sales in all the years undg:r"'appea'l: are’

hereby. deleted and thus these grounds of the appéellant

are allowed.”

Both the parties have stated that the major issue involved jn'all .-

‘these appeals is regarding undisclosed sales consideration and the facts

Iére'idén,ni@al;_ hence, this issue: in all the appeals-filed by the assessée-is-
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. decided in favour of the assessee. Consequently, all the grounds of the

Revenuein this regard are dismissed.
20. Though some minor issues are also involved in various appeals
in respect of which both the parties have reiterated their respective'stand,
but in-view of our decision in respect of assessee’s cross objections, we
do not consider it hecessary to deal with such minor issues.
21. In the result, all‘ the cross objections filed by the assessees are
allowed-and all the Revenue’s appeals are dismissed.

This order has been pronounced m the open:court 6n 27"

Jannary, 2010.

- 8d~- - - . Sda T
- (JOGINDER SINGH) (V. K. GUPTA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated : 27 January, 2010.
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