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No recovery to be effected based on difference in GSTR-1 and GSTR-3B without complying 

with Rule 88C of the CGST Rules 

The Madras High Court in the case of M/s. Caterpillar India Pvt. Ltd. v. The Assistant 

Commissioner Chennai [WP No. 28092 of 2023 dated September 25, 2023] allowed the writ 

petition and held that, no recovery can be effected directly based on the difference in Form 

GSTR-1 and Form GSTR-3B without complying with the requirements stated in Rule 88C of the 

Central Goods and Services Tax Rules, 2017 (“the CGST Rules”). 

Facts: 

M/s. Caterpillar India Pvt. Ltd. (“the Petitioner”) had filed the writ petition challenging the 

recovery notice dated September 13, 2023 (“the Impugned Notice”) issued by the Revenue 

Department (“the Respondent”), on the ground that the procedural safeguards prescribed 

under Rule 88C under the CGST Rules inserted vide Notification No. 26/2022 dated December 

26, 2022 has not been complied with. The Respondent after the filing of reply by the Petitioner 

seeks to invoke recovery proceedings under Section 75(12) of the Central Goods and Services 

Tax Act, 2017 (“the CGST Act”) read with Rule 88C of the CGST Rules.  

Issue: 

Whether recovery proceedings due to differences in Form GSTR-1 and Form GSTR-3B can be 

effected without complying with Rule 88C of CGST Rules?  

Held: 

The Hon’ble Madras High Court, in the case of W.P. No. 28092 of 2023 held as under: 

• Noted that, Instruction No. 01/2022 dated January 7, 2022 pertaining to Guidelines for 

recovery proceedings under the provisions of section 79 of the CGST Act, in cases covered 

under explanation to 75(12) of the CGST Act, is a predecessor to Rule 88C of the CGST 

Rules. 
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• Opined that, no recovery can be effected directly based on differences in Form GSTR-1 and 

Form GSTR-3B without complying with the requirements stated in Rule 88C of the CGST 

Rules.  

• Held that, the Impugned Notice issued under Rule 79 of the CGST Rules is quashed and 

liberty is granted to the Respondent to issue appropriate notice in Form GST DRC-01B 

before proceeding to recover any amount based on the difference in Form GSTR-1 and 

Form GSTR 3B. Hence the writ petition is allowed.  

Relevant Provisions: 

Rule 88C of the CGST Rules: 

“Manner of dealing with difference in liability reported in statement of outward supplies and 

that reported in return 

(1) Where the tax payable by a registered person, in accordance with the statement of outward 

supplies furnished by him in FORM GSTR-1 or using the Invoice Furnishing Facility in respect of 

a tax period, exceeds the amount of tax payable by such person in accordance with the return 

for that period furnished by him in FORM GSTR-3B, by such amount and such percentage, as 

may be recommended by the Council, the said registered person shall be intimated of such 

difference in Part A of FORM GST DRC-01B, electronically on the common portal, and a copy of 

such intimation shall also be sent to his e-mail address provided at the time of registration or 

as amended from time to time, highlighting the said difference and directing him to- 

(a) pay the differential tax liability, along with interest under section 50, through FORM 

GST DRC-03; or 

(b) explain the aforesaid difference in tax payable on the common portal, 

within a period of seven days. 
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(2) The registered person referred to sub-rule (1) shall, upon receipt of the intimation referred 

to in that sub-rule, either,- 

(a) pay the amount of the differential tax liability, as specified in Part A of FORM GST 

DRC-01B, fully or partially, along with interest under section 50, through FORM GST DRC-

03 and furnish the details thereof in Part B of FORM GST DRC-01B electronically on the 

common portal; or 

(b) furnish a reply electronically on the common portal, incorporating reasons in respect 

of that part of the differential tax liability that has remained unpaid, if any, in Part B of 

FORM GST DRC-01B, 

within the period specified in the said sub-rule. 

(3) Where any amount specified in the intimation referred to in sub-rule (1) remains unpaid 

within the period specified in that sub-rule and where no explanation or reason is furnished by 

the registered person in default or where the explanation or reason furnished by such person is 

not found to be acceptable by the proper officer, the said amount shall be recoverable in 

accordance with the provisions of section 79.” 

Section 79 of the CGST Act: 

“Recovery of Tax 

(1) Where any amount payable by a person to the Government under any of the provisions of 

this Act or the rules made thereunder is not paid, the proper officer shall proceed to recover 

the amount by one or more of the following modes, namely:–– 

(a) the proper officer may deduct or may require any other specified officer to deduct 

the amount so payable from any money owing to such person which may be under the 

control of the proper officer or such other specified officer; 
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(b) the proper officer may recover or may require any other specified officer to recover 

the amount so payable by detaining and selling any goods belonging to such person 

which are under the control of the proper officer or such other specified officer; 

(c) (i) the proper officer may, by a notice in writing, require any other person from whom 

money is due or may become due to such person or who holds or may subsequently 

hold money for or on account of such person, to pay to the Government either forthwith 

upon the money becoming due or being held, or within the time specified in the notice 

not being before the money becomes due or is held, so much of the money as is 

sufficient to pay the amount due from such person or the whole of the money when it 

is equal to or less than that amount; 

(ii) every person to whom the notice is issued under sub-clause (i) shall be bound 

to comply with such notice, and in particular, where any such notice is issued to a 

post office, banking company or an insurer, it shall not be necessary to produce 

any pass book, deposit receipt, policy or any other document for the purpose of 

any entry, endorsement or the like being made before payment is made, 

notwithstanding any rule, practice or requirement to the contrary; 

(iii) in case the person to whom a notice under sub-clause (i) has been issued, fails 

to make the payment in pursuance thereof to the Government, he shall be deemed 

to be a defaulter in respect of the amount specified in the notice and all the 

consequences of this Act or the rules made thereunder shall follow; 

(iv) the officer issuing a notice under sub-clause (i) may, at any time, amend or 

revoke such notice or extend the time for making any payment in pursuance of the 

notice; 

(v) any person making any payment in compliance with a notice issued under sub-

clause (i) shall be deemed to have made the payment under the authority of the 
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person in default and such payment being credited to the Government shall be 

deemed to constitute a good and sufficient discharge of the liability of such person 

to the person in default to the extent of the amount specified in the receipt; 

(vi) any person discharging any liability to the person in default after service on 

him of the notice issued under sub-clause (i) shall be personally liable to the 

Government to the extent of the liability discharged or to the extent of the liability 

of the person in default for tax, interest and penalty, whichever is less; 

(vii) where a person on whom a notice is served under sub-clause (i) proves to the 

satisfaction of the officer issuing the notice that the money demanded or any part 

thereof was not due to the person in default or that he did not hold any money for 

or on account of the person in default, at the time the notice was served on him, 

nor is the money demanded or any part thereof, likely to become due to the said 

person or be held for or on account of such person, nothing contained in this 

section shall be deemed to require the person on whom the notice has been served 

to pay to the Government any such money or part thereof; 

(d) the proper officer may, in accordance with the rules to be made in this behalf, 

distrain any movable or immovable property belonging to or under the control of such 

person, and detain the same until the amount payable is paid; and in case, any part of 

the said amount payable or of the cost of the distress or keeping of the property, 

remains unpaid for a period of thirty days next after any such distress, may cause the 

said property to be sold and with the proceeds of such sale, may satisfy the amount 

payable and the costs including cost of sale remaining unpaid and shall render the 

surplus amount, if any, to such person; 

(e) the proper officer may prepare a certificate signed by him specifying the amount due 

from such person and send it to the Collector of the district in which such person owns 

any property or resides or carries on his business or to any officer authorised by the 
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Government and the said Collector or the said officer, on receipt of such certificate, shall 

proceed to recover from such person the amount specified thereunder as if it were an 

arrear of land revenue; 

(f) Notwithstanding anything contained in the Code of Criminal Procedure, 1973 (2 of 

1974), the proper officer may file an application to the appropriate Magistrate and such 

Magistrate shall proceed to recover from such person the amount specified thereunder 

as if it were a fine imposed by him. 

(2) Where the terms of any bond or other instrument executed under this Act or any rules or 

regulations made thereunder provide that any amount due under such instrument may be 

recovered in the manner laid down in sub-section (1), the amount may, without prejudice to 

any other mode of recovery, be recovered in accordance with the provisions of that sub-section. 

(3) Where any amount of tax, interest or penalty is payable by a person to the Government 

under any of the provisions of this Act or the rules made thereunder and which remains unpaid, 

the proper officer of State tax or Union territory tax, during the course of recovery of said tax 

arrears, may recover the amount from the said person as if it were an arrear of State tax or 

Union territory tax and credit the amount so recovered to the account of the Government. 

(4) Where the amount recovered under sub-section (3) is less than the amount due to the 

Central Government and State Government, the amount to be credited to the account of the 

respective Governments shall be in proportion to the amount due to each such Government. 

Explanation.––For the purposes of this section, the word person shall include “distinct persons” 

as referred to in sub-section (4) or, as the case may be, sub-section (5) of section 25.” 

Section 75(12) of the CGST Act: 

“General Provisions relating to determination of tax 
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Notwithstanding anything contained in section 73 or section 74, where any amount of self-

assessed tax in accordance with a return furnished under section 39 remains unpaid, either 

wholly or partly, or any amount of interest payable on such tax remains unpaid, the same shall 

be recovered under the provisions of section 79. 

Explanation.––For the purposes of this sub-section, the expression “self-assessed tax" shall 

include the tax payable in respect of details of outward supplies furnished under section 37, but 

not included in the return furnished under section 39” 
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